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Sheraton,  and  Varsity.  He  says  the  Uptown  escalator  was  too  narrow  for  a  wheelchair;  his 
friends  would  carry  him  up  the  stairs  there.  At  the  Uptown,  he  never  had  anyone  tell  him  he 
shouldn't  be  there  or  prevent  him  from  attending. 

The  Complainant  describes  the  Sheraton  Theatre:  it  is  on  the  lower  level  of  the  hotel 
complex  and  one  goes  down  the  stairs  or  escalators  from  the  entrance  doors  to  get  to  the 
auditoria.  When  he  was  there  before,  he  took  the  escalator  down  and  had  no  problem.  He  also 
had  no  problem  getting  up  or  down  the  stairs  at  the  bottom. 

On  December  16,  1996,  Mr.  Macaulay,  his  brother  Jason,  sister-in-law  and  brother's 

friend  went  to  see  a  film,  "Mars  Attacks!",  at  the  Sheraton,  the  closest  theatre  to  his  residence. 

They  encountered  their  first  problem  at  the  ticket  booth.  The  player  said  they  couldn't  enter 

because  they  didn't  allow  wheelchairs.  Mr.  Macaulay  thought  she  was  saying  the  theatre  wasn't 

accessible,  not  that  he  was  barred  from  entering.  It  became  clear  that  exclusion  was  exactly  what 

she  meant.  They  spoke  to  the  manager,  Mr.  Lexian.  The  Complainant  says  the  manager  "wasn't 

tactful.  He  was  very  combative  and  blunt."  Jason  Macaulay  engaged  the  manager.  Mr.  Lexian 

offered  free  passes  but  not  cab  fare.  They  didn't  accept  the  passes.  Mr.  Lexian  said  Macaulay 

posed  a  fire  risk  or  hazard.  Mr.  Macaulay  remarks  in  his  evidence  that  going  to  a  night  club  is 

more  dangerous  than  a  movie  and  he  has  never  been  denied  entrance  to  a  night  club.  Mr.  Lexian 

continued  and  said  he  would  be  blocking  the  aisle.  He  says  he  asked  why  Famous  Players  would 

allow  a  mother  with  a  four  year  old  or  a  senior  citizen  with  a  walker  or  a  person  with  a  mental 

disability  into  the  Sheraton  but  not  him  and  that  the  only  reason  is  because  he  is  in  a  wheelchair 

and  Lexian  answered  yes.  Mr.  Macaulay  states: 

I  have  never  experienced  that  before  or  since.  I  didn't  see  any  logic  behind  it  or 
the  motivation;  it  was  hatred  or  discrimination.  I  know  there  are  limitations.  I 
understand  that  I  need  help  with  certain  things.  I  felt  really  inadequate.  I  felt 
really,  really,  really  disabled.  I'm  glad  I  wasn't  on  a  date. 

The  Complainant  testifies  that  he  was  upset  about  the  incident  for  a  long  time.  The 
Sheraton  experience  diminished  his  idea  about  going  to  the  movies.  He  rents  more  movies  now. 
"When  you  get  shot  down,  you  get  gun  shy.  Driving  the  401  is  more  risky  than  going  up  the 
stairs.   Why  is  my  judgment  any  less  than  someone  else's?   I  don't  want  to  see  anyone  get 
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can  get  into  smaller  spaces.  The  chair  weighs  approximately  150  lbs.  by  itself. 
Tim  is  a  wheelchair  technician  with  a  motions  specialty  company... We  go  to 
restaurants,  movies,  bookstores,  visit  friends.  If  we  were  restricted  to  places 
without  elevators  and  stairs,  we  couldn't  enjoy  restaurants  like  in  china  town  and 
any  number  of  activities. . . 

Ms  Wong- Ward  tells  of  her  outings  to  movie  theatres,  including  those  of  Famous  Players. 
Before  her  1996  Complaint,  she  had  gone  to  see  a  film  in  the  fall  of  1993  at  the  Cumberland  and 
was  told  by  the  manager  that  she  wasn't  allowed  on  the  escalator  because  it  was  too  dangerous 
but  could  be  carried  upstairs.  She  says  she  thought  it  was  strange  and  Tim  and  friends  carried 
her  upstairs.  Unlike  Barbara  Turnbull,  says  Ms  Wong  Ward,  she  was  not  prevented  from 
entering. 

On  another  occasion,  she  went  with  Tim,  assuming  the  theatre  was  accessible,  and  was 
told  by  the  usher  that  "we  can't  go  in  unless  you  can  get  out  of  'that  thing'.  I  asked  to  speak  to 
the  manager  who  was  pleasant  and  apologized... I  didn't  complain  because  the  manager  was 
reasonable  and  it  was  evident  some  kind  of  construction  was  going  on  to  make  it  more 
accessible.  There  have  always  been  places  I  couldn't  get  into  like  restaurants.  Many  things  are 
not  accessible.  I  haven't  filed  any  complaints  about  them.  Prior  to  the  incident,  accessibility 
wasn't  a  key  concern  when  deciding  what  movie  to  go  to. 

Ms  Wong-Ward  says  she  had  seen  movies  at  the  Plaza  before  her  human  rights 
complaint.  She  had  gone  down  to  the  concourse  level  in  her  manual  wheelchair  and  down  the 
escalator.  She  was  carried  in.  On  the  way  out,  the  manager  said  it  was  easier  to  take  the  back 
stairwell  and  they  did  so.  She  also  attended  Cineplex-Odeon's  York  Theatre  after  her  complaint. 
Cineplex  allowed  her  in  but  wouldn't  have  a  staff  member  assist.  Prior  to  the  September  1996 
Uptown  incident,  she  had  been  to  the  Uptown  to  see  a  movie.  She  and  her  husband  saw 
"Goldeneye"  there  in  the  winter  of  1995  or  1996,  according  to  the  Complainant. 

In  September  1996,  Tim  and  Ing  Wong- Ward  went  to  see  "Trainspotting"  at  the  Uptown. 
Tim  bought  the  tickets  and  handed  them  to  the  usher,  who  said  nothing  about  the  Complainant 
being  in  a  wheelchair  or  the  exclusion  policy  of  Famous  Players.  The  usher  did  point  out  that  the 
escalator  is  narrow  but  Ms  Wong- Ward  told  him  that  it  would  not  be  a  problem  and  that  she  had 
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Ontario  Human  Rights  Commission 
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Famous  Players  Inc.,  Respondent 


) 
) 
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Derek  L.  Rogers,  Counsel 


INTRODUCTION 


Five  persons  who  use  a  wheelchair  due  to  a  mobility  impairment  filed  separate 
complaints  against  Famous  Players  Inc.  ("Famous  Players")  with  the  Ontario  Human  Rights 
Commission  ("Commission").  The  Commission  referred  the  "subject-matter"  of  the  complaints 
to  the  Board  of  Inquiry  ("Board")  for  a  combined  hearing.  The  five  complaints  involve  six 
incidents  at  nine  theatres.  At  the  time  of  the  hearing,  only  four  theatres  remained  under  the 
operation  of  Famous  Players  -  Uptown,  Backstage,  Plaza  and  Eglinton.  At  the  present  time,  the 
Plaza  is  no  longer  open.  The  main  issues  involve  the  lack  of  wheelchair  accessibility  in  some  of 
Famous  Players'  theatres,  its  policy  of  excluding  wheelchair  users  from  its  inaccessible  theatres, 
and  the  alleged  treatment  of  the  Complainants  by  Famous  Players'  management  and  staff. 

ISSUES 

The  Board  deals  with  the  following  issues: 

(1)  Did  Famous  Players  violate  the  rights  of  each  of  the  Complainants  under  the  Human  Rights 
Code,  R.S.O.  1990,  c.H.19  as  amended  ("Code")  to  equal  treatment  by  not  providing  wheelchair- 
accessible  theatres?  If  so,  has  Famous  Players  proved  a  legal  justification/defence,  e.g.,  that  it 
accommodated  to  the  point  of  undue  hardship? 

(2)  Was  the  ban  or  non-admittance  policy  of  Famous  Players  for  persons  in  wheelchairs  to  its 
inaccessible  theatres  a  violation  of  the  Code? 

(3)  Did  the  "sign-in"  policy  regarding  free  companion/attendant  passes  violate  the  Code? 

(4)  If  a  right  under  the  Code  has  been  infringed,  what  is  the  appropriate  remedy? 

DECISION 

Famous  Players  violated  the  rights  of  the  Complainants  under  the  Code. 


SUMMARY  OF  THE  EVIDENCE 


In  this  part  of  my  Reasons  for  Decision,  I  summarize  the  evidence  of  the  witnesses.  This 
is  not  a  verbatim  "record".  In  my  analysis,  I  will  make  my  findings  of  fact  and  refer  back  to 
specific  portions  in  this  summary. 

The  hearing  lasted  26  days,  including  motions,  pre-hearing  conferences  and  Views  of  the 
Uptown,  Backstage,  Plaza  and  Eglinton  Theatres.  Mediation  attempts  were  also  made.  As  the 
Board's  Reasons  will  illustrate,  there  were  many  complex  issues  before  it  in  this  matter.  The 
witnesses  in  this  proceeding  were:  the  five  Complainants  -  Barbara  Turnbull,  Marilyn  Chapman, 
Domenic  Fragale,  Ing  Wong- Ward  and  Steven  Macaulay;  Jason  Macaulay;  Tim  Ward;  Catherine 
Frazee;  Ed  Wadley;  Michelle  Amerie;  Roger  Harris;  Astra  Horner;  Josephine  Starodub;  Wendy 
Kady;  Ron  Rivet;  Harmut  Sahl;  Doug  Smith;  and  Pamela  Cluff. 

Catherine  Frazee 

The  Commission  called  Ms  Frazee  as  an  expert.  Her  curriculum  vitae  (Exhibit  1)  lists 
her  experience  and  qualifications  in  the  field  of  human  rights  and  disability  issues.  She  is  a 
former  Chief  Commissioner  of  the  Ontario  Human  Rights  Commission,  and  has  written,  lectured 
and  taught  extensively  in  these  areas.  She  was  qualified  as  an  expert  in  human  rights,  equity  and 
disability  issues,  including  "disability  disadvantage".  Her  expert  evidence  was  given  prior  to  the 
evidence  of  other  witnesses. 

Ms  Frazee  testifies  about  "disability  disadvantage".  Understanding  disability  through  a 
"different  lens"  was  part  of  her  evidence.  She  gives  evidence  of  the  different  models  of 
disability,  dating  back  to  the  1 8th  century  when  persons  with  disabilities  were  seen  as  a  "problem, 
defect,  a  deformity".  The  focus  was  to  fix  and  medically  rehabilitate  them.  The  medical  model 
attributes  disability  to  a  defect  in  the  body  or  mind  of  the  individual:  e.g.,  I'm  disabled  because  I 
can't  walk.  This  view  was  challenged  in  the  1950s  and  1960s  with  the  social  model. 


2 


The  social  model  purports  that  what  accounts  for  profound  disadvantage  is  not  a  physical 
departure  from  the  norm  but  society's  response  or  failure  to  embrace  differences:  e.g.,  I'm 
disadvantaged  because  I  can't  walk  versus  I'm  disadvantaged  because  society's  architectural 
norms  presume  an  ability  to  climb  stairs.  Ms  Frazee  states  that  the  social  model  represents  a  new 
paradigm:  some  call  it  a  rights  model,  consumer  model,  independent  living  model.  It  is  in 
response  to  the  "tyranny  of  the  medical  model". 

The  key  words  to  the  social  model  are:  stigma,  exclusion,  devaluation,  limited 
expectations,  and  stereotype.  There  is  some  overlap  among  these  terms.  They  deal  with 
negative  or  pejorative  concepts  -  in  essence,  persons  with  disabilities  are  seen  as  "the  other", 
outside  of  mainstream  society. 

With  regards  to  inaccessibility  of  facilities,  the  expert  witness  says  this  shows  an 
exclusionary  view.  Designating  certain  facilities  as  accessible  to  some  but  not  to  others  is  a  form 
of  segregation.  They  reinforce  the  stigma  of  the  perception  of  being  "the  other". 

Regarding  Famous  Players'  policy  of  excluding  or  banning  persons  using  wheelchairs 
from  its  inaccessible  theatres,  Ms  Frazee  comments  that  "barriers  are  the  source  of  disability 
disadvantage.  One  expects  that  one  will  encounter  barriers."  When  a  barrier  is  presented  in  a 
strong,  declarative  way  [like  Famous  Players'  ban  or  non-admittance  policy]  it  has  a  greater 
impact.  This  occurs  because,  according  to  the  social  model,  it  amounts  to  putting  the  burden  of 
disability  on  the  shoulders  of  the  person  with  a  disability  rather  than  society  accepting  some 
responsibility  and  being  accountable.  Persons  with  disabilities  live  with  stigma,  says  Ms  Frazee. 
They  are  the  "underclass  or  untouchables  of  human  society".  Such  a  non-admittance  policy  or 
ban  "increases  or  perpetuates  stigma  -  the  social  outcast  role".  Ms  Frazee  argues  that  it's  akin 
to  signs  on  beaches  years  ago  preventing  certain  religious  groups  from  entering.  This  reinforces 
social  isolation  and  "otherness"  of  persons  with  disabilities. 

Ms  Frazee  gives  evidence  about  the  physical  versus  social  or  attitudinal  barriers.  She 
also  speaks  about  the  "dignity  of  risk".  Conceding  that  she  has  a  greater  risk  than  able-bodied 
people,  she  still  has  the  right  to  know,  judge  and  assume  a  risk  if  she  wishes.  She  comments, 
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"We  don't  apply  the  same  test  to  persons  who  don't  obviously  appear  to  have  disabilities".  The 
tendency  is  to  discount  the  person  with  disabilities'  judgment  in  determining  if  s/he  wants  to  take 
the  risk. 

Ms  Frazee  testifies  that  she  does  not  go  to  inaccessible  facilities  but  notes  that  her  choice 
is  not  necessarily  shared  by  all  persons  with  disabilities.  The  disability  community  is  diverse 
with  many  different  opinions  and.  practices  re:  assumption  of  risk.  She  comments  that  fewer 
barriers  are  better  and  that  "the  expectation  is  that  everything  should  be  inclusive  to  the  extent 
that  it  is  possible  in  our  technological  society". 

Ms  Frazee 's  evidence  is  very  interesting.  It  gives  context  to  the  evidence  that  followed. 
However,  her  evidence  does  not  bear  directly  on  the  specific  five  complaints  before  the  Board. 

Domenic  Fragale 

Mr.  Fragale  filed  his  Complaint  (Exhibit  2)  with  the  Commission  in  1996  and  the 
amended  Complaint  (Exhibit  3)  in  1998.  He  is  diagnosed  as  having  muscular  dystrophy  and 
uses  a  wheelchair.  He  works  in  the  Ministry  of  Community  and  Social  Services  in  the 
management  support  branch. 

His  Complaint  involves  two  incidents  in  May,  1996  while  attending  Famous  Players' 
Yorkdale  Theatre,  which  subsequently  closed.  Mr.  Fragale's  evidence  is  that  he  went  to  the 
Yorkdale  Theatre  with  his  wife  to  see  a  movie.  The  particular  auditorium  was  inaccessible  to 
wheelchairs.  Notwithstanding,  with  the  help  of  one  of  the  patrons  and  his  wife,  he  was  seated  in 
the  auditorium. 

Before  he  was  seated,  at  the  bottom  of  the  stairs,  Mr.  Fragale  states  that  the  manager,  Ed 
Vitunski,  told  him  that  he  was  not  allowed  in  the  auditorium  because  it  was  inaccessible  and 
asked  Mr.  Fragale  to  leave.  He  claims  that  Mr.  Vitunski  said  that  he  couldn't  be  there  for  health 
and  safety  reasons  and  fire:  he  was  a  danger  to  himself  and  other  patrons.  Mr.  Fragale  claims 
that  he  refused  to  leave  and  watched  the  movie.  Mr.  Fragale  comments,  "Even  a  person  with  a 
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disability  wants  to  look  good  in  front  of  his  wife.  With  him  berating  me,  I  felt  like  an  idiot." 
During  the  movie,  Mr.  Fragale  was  sitting  at  an  angle  and  his  neck  was  twisted.  He  was 
concerned  about  his  balance.  He  also  remarks,  "I  was  worried  if  I  was  going  to  be  berated  again 
at  the  end  of  the  movie  and  face  the  manager  again.  I  don't  remember  anything  about  the  movie 
and  I  have  a  photographic  memory." 

When  the  movie  ended,  the  patron  who  helped  Mr.  Fragale  did  so  again.  At  the  popcorn 
stand  area,  Mr.  Fragale  spoke  to  Mr.  Vitunski  and  told  him  how  rude  he  was  and  how  he 
couldn't  believe  it  was  inaccessible.  According  to  Mr.  Fragale  he  apologized  and  offered  two 
complimentary  tickets.  Mr.  Fragale  said  "it  wasn't  good  enough"  and  gave  Mr.  Vitunski  his 
name  and  number.  Mr.  Vitunski  said  someone  from  Famous  Players  would  be  calling  him  but 
no  one  did. 

Incident  number  two  occurred  on  May  24,  1996,  again  at  the  Yorkdale  Theatre.  When 
presenting  his  ticket  to  the  "player"  (an  industry  term  meaning  staff  or  employee,  but  not 
manager),  Mr.  Fragale  was  told  that  his  attendant  would  have  to  purchase  a  ticket.  According  to 
Mr.  Fragale' s  evidence,  he  told  the  player  that  he  was  never  required  to  do  so  beforehand.  The 
player  said  she  would  speak  to  her  manager  and  advise  Mr.  Fragale. 

Mr.  Fragale  and  his  attendant  (his  wife)  proceeded  to  the  auditorium  which  was  located 
on  the  second  level  and  which  was  accessible  to  wheelchairs.  Before  the  movie  started,  Mr. 
Vitunski,  the  manager,  and  Tom  Katounis,  the  general  manager,  came  inside  the  auditorium  and 
"confronted"  him.  Mr.  Fragale  says  he  told  the  manager  that  the  attendant  policy  did  not  require 
his  attendant  to  pay  and  also  mentioned  that  his  earlier  complaint  had  not  been  addressed.  "In  a 
loud  and  unprofessional  manner,  he  told  me  we  always  had  a  two  ticket  policy  and  there  were  no 
exceptions  for  an  attendant",  says  Mr.  Fragale.  He  concedes  that  he  and  his  wife  were  not  asked 
to  leave  "but  I  got  the  feeling  I  had  to  buy  a  ticket  [for  his  attendant  wife]".  Mr.  Fragale  was 
concerned  that  like  before,  the  confrontation  was  done  in  public,  in  front  of  other  patrons.  Mr. 
Fragale  and  his  wife  watched  the  movie. 


5 


After  the  movie,  near  the  popcorn  stand,  Mr.  Fragale  had  a  conversation  with  Messrs. 

Vitunski  and  Katounis.  He  testifies: 

They  made  it  clear  that  if  I  didn't  purchase  another  ticket  [for  the  attendant]  in  the 
future,  we  weren't  welcome  at  Yorkdale  Theatre.  They  didn't  demand  payment 
for  the  film  seen.  However,  it  was  intimidating.  They  were  talking  me  down.  In 
a  wheelchair,  most  people  talk  down  to  you  literally  but  here  they  also  talked 
down  to  me  figuratively... I  couldn't  handle  the  putdowns,  the  feeling  of 
inadequacy. 

A  few  days  later,  Mr.  Fragale  complained  to  Famous  Players  and  spoke  with  Ms 
Starodub  (a  witness  in  this  hearing).  He  says  he  complained  to  her  about  his  treatment  and  the 
inaccessibility  of  the  theatres.  According  to  him,  she  said  Famous  Players  wouldn't  do  much 
about  the  old  theatres  but  the  new  ones  would  be  accessible.  Mr.  Fragale  says  he  told  her  it  was 
not  good  enough  and  that  Famous  Players  had  an  obligation  to  make  the  old  ones  accessible  too. 
He  also  says  he  inquired  about  the  two  ticket  policy  and  was  told  Famous  Players  changed  the 
complimentary  attendant  ticket  policy  as  the  result  of  a  B.C.  human  rights  case.  He  says  "her 
lack  of  understanding  and  her  trying  to  appease  me  pushed  me  even  further.  She  didn't  indicate 
an  apology  would  be  coming. .  .For  me  to  write  a  letter  and  make  a  formal  complaint  meant  I  was 
very  angry.  I  had  hit  a  brick  wall." 

On  the  question  of  accessibility,  Mr.  Fragale  makes  some  suggestions  -  e.g.,  put  in  a  lift 

or  ramp,  removing  a  steep  row.  On  the  issue  of  the  health  and  safety  risk  that  Famous  Players 

gave  as  a  rationale  for  its  non-admittance  policy,  the  witness  says: 

It's  a  judgment  call.  For  example,  I  drive.  It's  a  risk  we  take.  If  you  have  a  heart 
condition  and  watch  a  movie,  do  they  question  you?  There  are  people  who  have 
visible  and  non-visible  disabilities.  Life  is  about  risk.  I  have  never  had  the  fire 
alarm  go  off  in  the  movie.  If  there  was  a  fire,  I  would  ask  for  someone  to  help.  I 
have  faith  in  the  human  condition.  I  shouldn't  be  denied  access  to  any  theatre 
because  of  my  disability. 

Regarding  the  two  paid  ticket  policy  (no  complimentary  attendant  ticket),  the  witness 
remarks,  "My  experience  was  that  there  was  always  a  one  [paid]  ticket  policy  from  Famous 
Players  and  Cineplex...  Without  those  things,  I  couldn't  go  to  the  movies,  I  couldn't  go  to  the 
bathroom.  There  would  be  a  concern  that  I  would  wet  myself." 


Mr.  Fragale  states  that  he  "recently"  went  to  Famous  Players'  Colossus  fa  new  multiplex) 
which  was  fully  accessible  to  wheelchair  users.  He  says  he  was  told  that  they  had  changed  their 
attendant  ticket  policy.  However,  they  still  require  you  to  give  your  name  and  telephone  number 
at  the  counter.  Mr.  Fragale's  evidence  is  that  he  would  oblige  if  Famous  Players  asked  everyone 
else.  "AMC  and  Cineplex  (competitors  of  Famous  Players)  never  asked  you  for  your  name  and 
number",  says  Mr.  Fragale.  He  admits  that  he  gave  another  name,  not  his,  at  Colossus. 

The  purpose  of  his  action  re:  the  human  rights  complaint  is  to  get  an  apology  and  have 
the  inaccessible  theatres  made  accessible  and  to  change  the  attendant  care  ticket  policy. 
Regarding  damages,  he  says  "it's  worth  something".  He  also  remarks  that  he  had  to  take  time 
off  (but  does  not  say  if  it  was  with  or  without  pay)  to  testify  and  other  numerous  times  where  he 
went  to  the  Commission.  He  has  no  documentation  to  substantiate  any  pecuniary  loss  for  those 
attendances. 

On  cross-examination,  Mr.  Fragale  states  that  paying  less  than  an  able-bodied  patron  at 
AMC  theatres  was  not  demeaning.  Famous  Players'  counsel  put  it  to  Mr.  Fragale  that  when  he 
and  his  wife  go  to  a  restaurant,  he  doesn't  expect  his  wife's  meal  will  be  free.  He  answers  that 
other  places  provide  reduced  fees  like  some  live  theatres,  Livent  productions,  etc.  He  also  agrees 
that  the  Famous  Players'  employee,  during  the  second  incident,  did  not  deny  him  access,  nor  was 
she  rude  to  him.  He  agrees  that  his  letter  (Exhibit  4)  does  not  mention  any  rude  behaviour  on  the 
part  of  the  ticket  taker. 

Steven  Macaulay 

Mr.  Macaulay  now  lives  in  Vancouver  where  he  works  in  music  production  and  sound 
design.  At  the  time  of  the  alleged  incident  forming  his  complaint  (Exhibit  5),  he  lived  in 
downtown  Toronto  at  Queen  and  McCaul.  He  is  a  quadriplegic  who  requires  the  use  of  a 
wheelchair.  He  could  never  wheel  himself  too  far  and  thus  relied  on  the  assistance  of  family  and 
friends,  particularly  his  brother  Jason.  His  evidence  is  that  he  weighs  130  lbs.  and  in  his  electric 
chair  weighs  300  lbs.  He  never  had  a  problem  using  escalators  which  he  would  only  use  in  his 
manual  wheelchair.       He  had  frequented  various  theatres  in  downtown  Toronto:  Uptown, 
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Sheraton,  and  Varsity.  He  says  the  Uptown  escalator  was  too  narrow  for  a  wheelchair;  his 
friends  would  carry  him  up  the  stairs  there.  At  the  Uptown,  he  never  had  anyone  tell  him  he 
shouldn't  be  there  or  prevent  him  from  attending. 

The  Complainant  describes  the  Sheraton  Theatre:  it  is  on  the  lower  level  of  the  hotel 
complex  and  one  goes  down  the  stairs  or  escalators  from  the  entrance  doors  to  get  to  the 
auditoria.  When  he  was  there  before,  he  took  the  escalator  down  and  had  no  problem.  He  also 
had  no  problem  getting  up  or  down  the  stairs  at  the  bottom. 

On  December  17,  1996,  Mr.  Macaulay,  his  brother  Jason,  sister-in-law  and  brother's 

friend  went  to  see  a  film,  "Mars  Attacks!",  at  the  Sheraton,  the  closest  theatre  to  his  residence. 

They  encountered  their  first  problem  at  the  ticket  booth.  The  player  said  they  couldn't  enter 

because  they  didn't  allow  wheelchairs.  Mr.  Macaulay  thought  she  was  saying  the  theatre  wasn't 

accessible,  not  that  he  was  barred  from  entering.  It  became  clear  that  exclusion  was  exactly  what 

she  meant.  They  spoke  to  the  manager,  Mr.  Lexian.  The  Complainant  says  the  manager  "wasn't 

tactful.  He  was  very  combative  and  blunt."  Jason  Macaulay  engaged  the  manager.  Mr.  Lexian 

offered  free  passes  but  not  cab  fare.  They  didn't  accept  the  passes.  Mr.  Lexian  said  Macaulay 

posed  a  fire  risk  or  hazard.  Mr.  Macaulay  remarks  in  his  evidence  that  going  to  a  night  club  is 

more  dangerous  than  a  movie  and  he  has  never  been  denied  entrance  to  a  night  club.  Mr.  Lexian 

continued  and  said  he  would  be  blocking  the  aisle.  He  says  he  asked  why  Famous  Players  would 

allow  a  mother  with  a  four  year  old  or  a  senior  citizen  with  a  walker  or  a  person  with  a  mental 

disability  into  the  Sheraton  but  not  him  and  that  the  only  reason  is  because  he  is  in  a  wheelchair 

and  Lexian  answered  yes.  Mr.  Macaulay  states: 

I  have  never  experienced  that  before  or  since.  I  didn't  see  any  logic  behind  it  or 
the  motivation;  it  was  hatred  or  discrimination.  I  know  there  are  limitations.  I 
understand  that  I  need  help  with  certain  things.  I  felt  really  inadequate.  I  felt 
really,  really,  really  disabled.  I'm  glad  I  wasn't  on  a  date. 

The  Complainant  testifies  that  he  was  upset  about  the  incident  for  a  long  time.  The 
Sheraton  experience  diminished  his  idea  about  going  to  the  movies.  He  rents  more  movies  now. 
"When  you  get  shot  down,  you  get  gun  shy.  Driving  the  401  is  more  risky  than  going  up  the 
stairs.   Why  is  my  judgment  any  less  than  someone  else's?   I  don't  want  to  see  anyone  get 
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injured."  Mr.  Macaulay  wants  the  policy  changed  to  allow  persons  with  disabilities  in  the 
inaccessible  theatres,  an  apology  and  an  explanation  for  that  policy. 

Jason  Macaulay 

Jason  Macaulay  is  the  younger  brother  of  the  Complainant.  He  works  in  management  at 
Howard  Johnston  Hotels.  He  is  very  familiar  with  transferring  his  brother,  bump-pulling  him  in 
the  wheelchair.  He  would  often  carry  him  up  stairs,  assist  on  escalators.  He  testifies  that  he  has 
assisted  his  brother  to  various  public  places,  including  theatres,  restaurants  and  night  clubs.  "We 
never  had  a  problem  getting  in  anywhere,"  says  Jason. 

He  describes  the  events  of  December  16,  1996: 

The  ticket  booth  employee  could  not  explain  the  [non-admittance]  policy  or  why 
the  theatre  wasn't  wheelchair-accessible.  I  explained  the  method  [of  transporting 
my  brother  in  the  theatre]  and  that  we  had  been  in  the  theatre  before.  He  was 
apologetic.  He  got  the  manager,  Jason  Lexian.  He  said  it  was  not  accessible  and 
couldn't  let  us  in.  I  was  shocked.  We  had  never  not  been  allowed  in  before  to 
anything.  I  was  upset  and  frustrated  and  became  more  desperate  to  get  them  to 
give  me  valid  reasons.  He  couldn't  give  me  a  reason.  I  spent  a  lot  of  time  in 
customer  relations.  We  weren't  screaming.  We  were  calm.  He  said  he  would 
give  us  complimentary  passes  to  Cumberland,  the  closest  accessible  Famous 
Players  theatre.  . . .  We  had  asked  that  he  allow  us  to  put  the  wheelchair  in  the 
office  or  closet  but  he  said  no  with  no  explanation.  I  told  Mr.  Lexian  that  I  had 
been  to  the  same  theatre  with  my  brother  before.  He  said  it  doesn't  matter, 
Famous  Players'  policy  now  is  that  you  can't  come  in  in  a  wheel  chair...  Lexian 
pointed  to  the  sticker  that  said  the  theatre  was  inaccessible.  He  said  directly  to 
Steven  that  he  is  not  allowed  in  because  he  is  in  a  wheelchair.  I  was  really  upset. 
My  brother  is  not  subhuman.  It  was  appalling.  I  was  disgusted.  Two  customers 
came  in.  It  was  dead.  The  safety  of  other  patrons  was  never  a  part  of  the 
conversation.  I  may  have  been  hyper  and  raised  my  voice.  We  were 
troublemakers;  my  brother  was  a  nuisance.  I  did  most  of  the  talking.  Steven  is  a 
thoughtful  and  controlled  person.  At  first,  Steven  was  calm  and  not  being  rude. 
By  the  end  of  it,  his  cheeks  were  red  and  his  veins  popping  out  of  his  forehead. 
I'm  the  more  emotional  brother.  The  conversation  went  on  for  twenty  minutes 
and  we  realized  we  weren't  getting  anywhere.  I  wrote  Lexian' s  name  down  and 
said,  "I  think  your  company's  fuckin'  policy  sucks."  He  said,  "I'm  sorry  you  feel 
that  way."  Lexian  wasn't  sorry  and  had  no  feeling  toward  our  situation. 
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The  following  morning,  Jason  Macaulay  called  Famous  Players.  The  customer  service 
person,  Karen,  was  "incredibly  sympathetic"  and  said  she  would  have  Roger  Harris  contact  him. 
He  also  called  the  hotel  engineer  and  the  Fire  Marshal's  Office  about  the  Fire  Code.  The  Fire 
Marshal's  Office  said  anything  that  blocks  the  fire  route  is  a  violation  but  in  his  opinion,  a 
wheelchair  user  in  case  of  a  fire  would  be  mobile  and  could  move  and  wouldn't  be  considered  a 
Fire  Code  violation.  Famous  Players  had  given  the  impression  that  wheelchair  users  were  Fire 
Code  violations.  Mr.  Harris  called  at  4  p.m.  and  we  spoke  for  thirty  minutes.  "It  was  an 
informative  conversation  up  to  point  of  futility."  He  told  Mr.  Harris  that  he  had  asked  for  cab 
fare  at  the  Sheraton  and  was  refused  and  Harris  agreed  with  Mr.  Macaulay.  Mr.  Harris  told  him 
there  would  be  no  change  in  the  exclusion  policy  and  that  it  would  be  too  costly  to  renovate  the 
older,  inaccessible  theatres.  Mr.  Harris  alluded  to  a  new  multiplex  [Paramount]  which  would  be 
opened  in  a  few  years  and  fully  wheelchair-accessible.  Mr.  Macaulay  states  that  he  "was 
surprised  because  having  the  Paramount  doesn't  mean  you  can't  accommodate  in  the 
transition... I  felt  frustrated,  another  worthless  conversation.  I  got  a  more  sensitive  reaction  from 
Harris  but  it  was  futile.  He  wasn't  budging  and  wouldn't  apologize.  I  was  a  little  put  off. 
Nothing  was  offered,  not  even  passes."  Mr.  Harris  said  he  would  keep  Jason  Macaulay  updated, 
but  he  never  heard  from  him  again,  testifies  Mr.  Macaulay. 

Jason  Macaulay  believes  Steven  was  not  accommodated  in  any  form.  Yet  wherever  else 
he  went  (restaurants,  bars,  etc.),  Steven  was  accommodated.  Mr.  Macaulay  says  the  appropriate 
accommodation  would  have  been  to  let  them  in  that  day.  "The  staff  at  Uptown  was 
accommodating  when  we  went  there... We  offered  to  sign  a  release  as  an  act  of  desperation  that 
day.  I  felt  pathetic  after  because  I  was  on  my  hands  and  knees  begging  to  come  in:  wanting 
something  and  not  getting  it  for  no  reason.  It's  overwhelming." 

Barbara  Turnbull 

Barbara  Turnbull  is  a  reporter  for  the  Toronto  Star.  She  sustained  a  spinal  cord  injury  in 
1983  and  since  then  has  required  the  used  of  a  wheelchair.  She  loves  seeing  films;  it's  a  large 
part  of  her  social  life.  She  looks  for  accessible  theatres  because  with  her  electric  chair  (weighing 
200  lbs.)  it's  impossible  to  enter  and  leave  an  inaccessible  theatre.  She  wouldn't  feel  safe  going 
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up  a  flight  of  stairs  or  escalator.  "I  wouldn't  go  to  a  theatre  that  I  knew  was  inaccessible." 
Convenience  and  location  would  be  key  considerations  in  choosing  a  theatre.  She  would  look  at 
the  movie  listings  for  the  international  wheelchair-accessible  symbol.  There  was  such  a  symbol 
beside  Famous  Players'  Cumberland  Theatre  (as  seen  in  October  23,  1993  listing  (Exhibit  6) 
with  a  +  before  it),  says  Ms  Turnbull.  She  had  never  been  to  the  Cumberland  before  the  incident 
that  forms  her  complaint. 

On  October  22,  1993,  Ms  Turnbull  went  to  the  Cumberland  to  see  the  film  "M. 
Butterfly".  She  testifies  that  she  knew  its  filmmaker,  David  Cronenberg.  She  chose  the 
Cumberland  because  it  was  close  and  accessible  according  to  the  advertising.  She  went  with  her 
attendant  and  the  attendant's  friend.  She  purchased  two  tickets  and  the  ticket  seller  "gave  me  an 
odd  look.  He  asked,  "Could  you  get  out  of  this  thing?"  [referring  to  her  wheelchair]  I  said  'no' 
then  he  said,  'you  can't  see  the  movie  because  the  auditorium  is  not  accessible'."  Ms  Turnbull 
says,  "I  thought  it  was  insensitive  and  an  incredibly  stupid  question."  Ms  Turnbull  pointed  out  to 
the  player  that  Famous  Players  advertises  it  as  being  accessible.  A  woman  that  appeared  to  be 
more  senior  said,  "that's  not  us,  its  head  office."  Ms  Turnbull  then  spoke  with  her.  "I  was  very 
angry.  One  of  them  said  you  could  see  Rudy  in  an  accessible  theatre.  I  had  no  interest  in  seeing 
it.  He  reimbursed  me  for  two  tickets."  They  gave  her  Mr.  Harris'  name  and  number. 

Ms  Turnbull  says  he  felt  "duped";  Famous  Players  had  been  misleadingly  advertising  for 
a  long  time.  The  employees  were  blase  about  it  and  no  apologies  were  offered.  She  was  furious 
about  leaving  the  Cumberland,  "angry  to  a  point  that  I  rarely  get. .  .They  were  trying  to  get  away 
with  the  appearance  that  they  had  an  accessible  theatre  rather  than  one  screen... I  went  shopping 
and  took  my  vengeance  out  on  my  credit  card."  Famous  Players  was  sending  "a  message  that 
you  don't  belong  with  the  rest  of  the  world,  you  don't  belong  in  society.  A  reminder  that  you're 
a  crip,  you're  a  crip." 

The  Complainant  called  Mr.  Harris  on  Monday.  She  says  she  asked  Mr.  Harris  if  he 
knew  he  was  in  violation  of  the  Code,  telling  him  of  some  Board  of  Inquiry  decisions  on 
accessibility  and  he  said  'yes'  and  that  he  was  in  the  process  of  looking  at  inaccessible  locations 
across  the  country.  He  offered  to  move  "M.  Butterfly"  to  an  accessible  auditorium  so  she  could 
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watch  it.  The  Complainant  says  she  answered  that  it  wasn't  just  about  that.  "I  asked  what  are 
you  going  to  do  about  inaccessible  locations?"  She  felt  a  little  bit  better  believing  that  Famous 
Players  were  going  to  renovate  at  least  some  of  the  inaccessible  theatres. 
"I  would  give  Famous  Players  a  chance." 

She  soon  received  a  letter  from  Mr.  Harris,  dated  October  29,  1993  (Exhibit  9).  Mr. 
Harris's  letter  offered  to  accommodate  her  seeing  the  specific  film  by  moving  it  to  an  accessible 
auditorium.  She  says  did  not  state  what  plans  the  company  had  for  making  auditoria  wheelchair- 
accessible  in  Toronto  but  only  said  that  "the  recent  decision  by  the  human  rights  commission  is 
not  clear  in  its  implications  for  theatre  owners."  Ms  Turnbull  testifies,  "When  I  read  the  letter,  it 
was  like  being  insulted  all  over  again."  She  felt  he  completely  ignored  her  concerns.  She  wrote 
back  (Exhibit  1 0),  concluding  "Your  patronizing,  maddening  letter  has  strengthened  my  resolve 
to  do  something  about  the  rampant  discrimination  shown  by  Famous  Players  toward  a  large 
segment  of  moviegoers,  those  who  use  wheelchairs."  She  then  filed  the  Complaint  with  the 
Commission.  She  also  called  a  colleague  at  the  Toronto  Star  and  let  him  know  about  the  story. 
"I  only  got  a  response  within  two  hours  after  the  Star  contacted  Famous  Players."  There  were 
television  and  radio  pieces  about  it. 

The  president  of  Famous  Players,  Joe  Peixoto,  contacted  her  and  asked  for  a  meeting. 
They  subsequently  met  "likely  in  December,  1993":  Peixoto;  Turnbull;  Anne  Molloy  (disability 
rights  organization  ARCH's  lawyer;  Turnbull  retained  them);  maybe  Roger  Harris;  a  technical 
person  from  Famous  Players.  Ms  Turnbull  states  that  Peixoto  apologized  for  the  employees  at 
the  Cumberland  involved  in  the  incident  and  for  her  treatment.  He  said  that  he  would  have  an 
audit  done  by  a  barrier  free  design  group  on  all  theatres  in  downtown  and  would  look  at  seating 
options,  convenience  stand  height  and  ticket  booths. 

On  February  18,  1994,  Mr.  Peixoto  sent  a  letter  to  Ms  Turnbull  updating  her  on  their 
progress  re:  greater  accessibility  (Exhibit  11).  The  Complainant  and  Mr.  Peixoto  met  alone 
thereafter.  Ms  Turnbull  testifies  that  at  that  meeting,  Mr.  Peixoto  promised  to  renovate  the 
Cumberland,  then  the  Hollywood  and  then  a  year  later,  the  Uptown.  On  November  8,  1995,  she 
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was  sent  a  letter  (Exhibit  12)  from  Adapt-able  Design  reviewing  the  architeetural  plans  re: 
accessibility  of  the  Cumberland.  "I  thought  we  were  finally  getting  somewhere." 

At  a  second  meeting  with  Mr.  Peixoto  and  Ms  Turnbull  "not  long  after  the  Feb.  1 8 
letter",  the  Complainant  says  that  Mr.  Peixoto  promised  to  "renovate  the  Cumberland,  then  the 
Hollywood  and  then  a  year  later,  the  Uptown."  Ms  Turnbull  claims  that  "I  was  never 
demanding  that  all  ten  [auditoria]  be  accessible,  although  that  would  be  nice.  Some  were  in  old 
buildings  and  if  there  were  only  one  or  two  screens,  it  didn't  make  sense  to  renovate.  But  one  in 
ten  wasn't  reasonable.  The  significance  of  the  theatre  was  also  important.  I  was  pleased  they 
were  going  to  renovate  the  three.  Uptown  was  key  because  they  play  films  exclusively  there. 
Uptown  is  also  used  by  the  Film  Festival.  I  thought  we  were  moving  ahead  and  I  even  thought 
about  ending  my  Human  Rights  complaint.  I  was  taking  them  at  their  word.  If  they  renovated 
Hollywood  and  Uptown,  I  probably  would  have  dropped  my  complaint."  On  cross-examination, 
she  indicates  that  she  believes  the  second  meeting  was  in  the  fall  of  1995,  but  was  not  sure. 

Famous  Players'  counsel  asked  the  Complainant  questions  concerning  her  October  22, 
1996  article  in  The  Toronto  Star  (Exhibit  21).  She  acknowledges  that  she  wrote,  "While  no 
disabled  person  would  ask  the  company  to  renovate  every  one  of  its  buildings,  it  is  not 
unreasonable  for  people  in  wheelchairs  to  expect  entrance  to  at  least  30  per  cent  of  the  facilities 
open  to  the  rest  of  the  public."  She  testifies  that  the  thirty  percent  figure  is  "a  very  minimum 
standard".  When  counsel  put  to  her  that  at  present  twenty-three  of  thirty  one  screens  are 
wheelchair-accessible  (or  74%),  the  witness  responded,  "That's  a  step  forward.  I  still  believe  in 
the  30%  but  it  depends  on  the  theatre  and  what  it's  used  for.  Uptown  has  the  Film  Festival  and 
premieres."  Ms  Turnbull  acknowledges  "the  higher  the  percentage,  the  better  the  access." 

Ms  Turnbull  amended  her  Complaint  on  June  10,  1994,  asking  that  "all  downtown 
locations  of  theatres  owned  by  Famous  Players  Theatres  should  be  wheelchair-accessible..." 

Ms  Turnbull  did  not  hear  from  Mr.  Peixoto  following  their  second  meeting.  She  states 
that  she  was  angry  that  the  Uptown  hadn't  been  made  wheelchair-accessible.  In  1996,  Famous 
Players  started  barring  persons  in  wheelchairs  from  these  theatres  and  "was  moving  backward". 
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Ms  Turnbull  opines  that  "Famous  Players  seems  to  be  a  company  that  just  doesn't  get  it,  doesn't 
want  to  get  it,  doesn't  choose  to  get  it."  In  responding  to  questions  from  Ms  Wong-Ward's 
counsel,  Ms  Turnbull  remarks,  "They  actively  will  not  allow  people  in  wheelchairs  to  go  into 
these  theatres.  It  takes  us  back  decades."  Ms  Turnbull  indicates  that  the  out  of  downtown 
Toronto  accessible  theatres  did  not  assist  her.  She  was  only  interested  in  the  central  Toronto 
locations. 

On  cross-examination,  the  Complainant  states  that  if  Famous  Players  closed  the  Uptown 
instead  of  making  it  wheelchair-accessible  or  making  "alternative  plans",  that  "would  be  too  bad. 
If  I  can  attend  the  same  movie  at  an  accessible  theatre  in  the  downtown,  that's  a  good  thing.  But 
I  still  want  Uptown  renovated.  If  three  films  playing  at  Uptown  are  also  at  Paramount,  that 
would  be  an  acceptable  alternative." 

Ms  Turnbull  gives  evidence  about  the  advertising  of  accessible  theatres  in  the  newspapers 
by  Famous  Players.  She  states  that  she  thought  all  auditoria  in  Cumberland  were  wheelchair- 
accessible.  The  international  wheelchair  symbol  was  listed.  However,  beside  it  was  a  +  sign  and 
a  +  sign  beside  the  individual  film  listed  (Exhibit  6).  She  claims  to  have  "ignored  the  other 
symbols  and  just  looked  at  the  wheelchair.  I  only  paid  attention  to  the  wheelchair  symbol."  On 
cross-examination,  her  evidence  is  that  she  has  met  other  people  who  made  the  same 
"assumption".  Responding  to  a  question  from  Ms  Wong-Ward's  counsel,  Ms  Turnbull  says 
"five  or  six  people  expressed  similar  experiences  and  in  going  and  discovering  that  they  couldn't 
go  to  see  the  movie."  However,  Ms  Turnbull  acknowledges  that  there  was  an  "evolution  of  the 
listings"  following  her  meeting  with  Mr.  Peixoto. 

Ing  Wong-Ward 

Ms  Wong-Ward  filed  her  Complaint  following  her  experience  at  Uptown.  The 

Complainant  has  spinal  muscular  atrophy.   She  gives  testimony  about  her  range  of  mobility 

options  when  accessing  facilities,  including  movie  theatres: 

We  [she  and  her  husband  Tim]  always  discuss  strategy  before  we  approach  things 
like  stairs.  I  feel  very  safe  with  my  husband. .  .My  manual  chair  was  modified.  I 
can't  use  the  manual  chair  myself.  My  electric  chair  is  lighter  and  smaller  and  I 
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can  get  into  smaller  spaces.  The  chair  weighs  approximately  150  lbs.  by  itself. 
Tim  is  a  wheelchair  technician  with  a  motions  specialty  company... We  go  to 
restaurants,  movies,  bookstores,  visit  friends.  If  we  were  restricted  to  places 
without  elevators  and  stairs,  we  couldn't  enjoy  restaurants  like  in  china  town  and 
any  number  of  activities. . . 

Ms  Wong-Ward  tells  of  her  outings  to  movie  theatres,  including  those  of  Famous  Players. 
Before  her  1996  Complaint,  she  had  gone  to  see  a  film  in  the  fall  of  1993  at  the  Cumberland  and 
was  told  by  the  manager  said  she  wasn't  allowed  on  the  escalator  because  it  was  too  dangerous 
but  could  be  carried  upstairs.  She  says  she  thought  it  was  strange  and  Tim  and  friends  carried 
her  upstairs.  Unlike  Barbara  Turnbull,  says  Ms  Wong  Ward,  she  was  not  prevented  from 
entering. 

On  another  occasion,  she  went  with  Tim,  assuming  the  theatre  was  accessible,  and  was 
told  by  the  usher  that  "we  can't  go  in  unless  you  can  get  out  of  'that  thing'.  I  asked  to  speak  to 
the  manager  who  was  pleasant  and  apologized... I  didn't  complain  because  the  manager  was 
reasonable  and  it  was  evident  some  kind  of  construction  was  going  on  to  make  it  more 
accessible.  There  have  always  been  places  I  couldn't  get  into  like  restaurants.  Many  things  are 
not  accessible.  I  haven't  filed  any  complaints  about  them.  Prior  to  the  incident,  accessibility 
wasn't  a  key  concern  when  deciding  what  movie  to  go  to. 

Ms  Wong-Ward  says  she  had  seen  movies  at  the  Plaza  before  her  human  rights 
complaint.  She  had  gone  down  to  the  concourse  level  in  her  manual  wheelchair  and  down  the 
escalator.  She  was  carried  in.  On  the  way  out,  the  manager  said  it  was  easier  to  take  the  back 
stairwell  and  they  did  so.  She  also  attended  Cineplex-Odeon's  York  Theatre  after  her  complaint. 
Cineplex  allowed  her  in  but  wouldn't  have  a  staff  member  assist.  Prior  to  the  September  1996 
Uptown  incident,  she  had  been  to  the  Uptown  to  see  a  movie.  She  and  her  husband  saw 
"Goldeneye"  there  in  the  winter  of  1995  or  1996,  according  to  the  Complainant. 

In  September  1996,  Tim  and  Ing  Wong-Ward  went  to  see  "Trainspotting"  at  the  Uptown. 
Tim  bought  the  tickets  and  handed  them  to  the  usher,  who  said  nothing  about  the  Complainant 
being  in  a  wheelchair  or  the  exclusion  policy  of  Famous  Players.  The  usher  did  point  out  that  the 
escalator  is  narrow  but  Ms  Wong-Ward  told  him  that  it  would  not  be  a  problem  and  that  she  had 
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gone  up  that  escalator  before.  They  proceeded  to  the  auditorium  and  Tim  lifted  his  then 
girlfriend  out  of  the  wheelchair  and  into  the  theatre  seat.  He  folded  her  wheelchair  and  put  it 
against  a  railing  where  there  was  little  traffic.  There  were  approximately  20-30  people  in  the 
auditorium.  She  thinks  it  was  a  Sunday. 

The  problem  occurred  after  the  movie  as  they  were  leaving  the  theatre.  Noticing  that  the 

escalator  was  still  going  up,  they  asked  the  employee  to  turn  it  in  the  opposite  direction.  The 

usher  said  the  manager  would  switch  the  direction  of  the  escalator  in  a  few  minutes.  When  he 

arrived,  the  manager  said  to  Tim,  "We  have  a  new  policy.  You're  not  allowed  back  in  here." 

She  testifies  that  she  asked  him  to  repeat  it  and  he  did.  She  adds: 

Unfortunately,  people  assume  I  don't  have  a  brain  in  my  head  because  I  am  in  a 
wheelchair.  The  manager  made  the  assumption  that  Tim  was  looking  after  me 
and  I  couldn't  handle  the  information. .  .1  exploded  and  started  yelling  at 
him. .  .Here's  this  kid  coming  up  to  me  telling  me  I'm  not  allowed  back  in  because 
I  was  in  a  wheelchair. 

At  this  point,  according  to  Ms  Wong- Ward,  another  manager,  Astra  Horner,  "swooped 
in"  and  backed  up  Ken  Quan,  the  manager.  Ms  Horner  reiterated  the  reasons  saying,  "I'm  a 
safety  and  fire  hazard  and  it  was  enacted  for  my  own  protection.  It  said  to  me  that  I  couldn't 
make  my  own  decision  on  safety  risk."  Ms  Wong- Ward  testifies  that  she  was  told  she  would  be 
blocking  the  aisle  and  wouldn't  be  able  to  be  evacuated.  The  conversation  lasted  for 
approximately  20-30  minutes.  It  was  a  "heated  angry  argument.  I  was  screaming  at  them  and 
they  would  occasionally  try  to  defend  themselves."  Upon  being  asked,  Ms  Horner  gave  the 
Complainant  the  names  of  two  head  office  people  with  whom  she  could  speak.  She  was  also 
given  a  refund.  They  then  went  down  the  escalator  without  any  problem. 

Ms  Wong- Ward  avers  that  she  was  "so  unbelievably  angry.  It  was  pure  white  rage.  The 
stress  and  media  attention  was  extremely  damaging."  She  specifically  mentioned  as  hurtful 
Famous  Players'  response  in  the  media  that  she  was  a  fire  hazard  to  children  and  family  when 
the  auditorium  she  was  in  was  playing  a  restricted-rated  movie. 

A  few  days  after  the  incident,  she  called  people  for  legal  assistance.  She  also  spoke  to 
Complainant  Turnbull.  She  also  spoke  to  Susan  Manikas  of  Famous  Players  head  office.  "It  was 
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an  unfruitful  exchange."  She  asked  for  a  copy  of  the  policy  that  excluded  persons  in  wheelchairs 
and  was  told  Ms  Manikas  didn't  have  one.  She  subsequently  spoke  to  Josephine  Starodub  of 
Famous  Players  who  reiterated  the  policy.  Ms  Starodub  said  the  exclusion  policy  was  for  the 
Complainant's  own  safety.  "I  asked  if  you  would  tell  anyone  else  that  safety  was  an  issue.  She 
answered  that  I  was  a  fire  hazard  and  blocking  aisles.  I  responded  that  I  wasn't  and  would  be 
carried  out  in  case  of  a  fire.  She  mentioned  the  safety  of  other  patrons... I  said  you're  making 
unfair  assumptions  about  people  in  wheel  chairs...  She  said  the  escalator  was  narrow  and  I  said  I 
didn't  have  a  problem.  I  asked  if  it  would  be  alright  to  go  up  stairs  and  she  didn't  answer.  She 
said  our  staff  can't  help.  I  said  I  didn't  ask  for  your  help.  All  I  wanted  to  do  is  go  and  see  the 
damned  movie... I  asked  would  you  bar  a  woman  in  the  final  stages  of  pregnancy,  an  elderly 
person  who  is  slow  and  she  said  'no'  and  I  asked  why  it  was  different.  There  wasn't  much  of  an 
answer  to  that... I  called  her  back  immediately  and  asked  for  a  copy  of  the  policy."  The 
following  day  she  received  a  voice  mail  message  from  Famous  Players'  in-house  counsel, 
Wendy  Kady.  Ms  Wong- Ward  "thought  it  was  intimidating  that  their  lawyer  is  calling  me."  She 
called  lawyer  Hugh  Scher  and  retained  him.  "I  decided  to  file  a  human  rights  complaint  after  I 
met  with  Mr.  Scher.  This  was  escalating." 

Ms  Wong- Ward  testifies  that  Famous  Players'  exclusion  policy  prevented  her  from  doing 
her  job  as  the  then  producer  of  a  CBC  television  show.  On  September  26,  1996,  she  was 
assigned  by  CBC  to  film  David  Cronenberg's  presentation  of  his  new  movie  "Crash"  at  the 
Uptown  during  the  Toronto  International  Film  Festival  ("Film  Festival").  Because  she  was 
barred  from  attending  the  Uptown,  she  had  to  decline  this  assignment.  "In  TV,  you  don't  turn 
down  an  assignment  unless  there  is  a  conflict  of  interest... I  called  Alliance  because  I  had  to  see 
the  film  and  they  said  it  was  only  being  shown  at  the  Uptown.  It  was  my  personal  life  infringing 
on  my  professional  life."  Alliance  arranged  for  a  private  screening  at  Famous  Players'  head 
office  on  Bloor  Street  West.  She  saw  it  in  a  packed  room  in  the  basement  of  the  building.  "I 
would  have  preferred  to  see  it  at  the  Uptown.  I  missed  out  seeing  Cronenberg  and  seeing  it  with 
my  colleagues." 
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Complainant  Turnbull  asked  Ms  Wong- Ward  if  The  Star  could  contact  her  and  she 

agreed.  Ms  Wong- Ward  was  also  contacted  by  Vision  TV.  Ms  Wong-Ward  testifies: 

When  the  story  hit  the  wire  service,  I  knew  Famous  Players  was  going  to  spin  it  a 
certain  way.  A  number  of  reporters  didn't  get  it.  They  looked  at  it  as 
accessibility.  My  theme  was  different:  "no  Jews  or  dogs  allowed"  type  of  thing. 
I  didn't  want  people  to  think  I  was  a  media  person  trying  to  spin  the  case.  I  was 
worried  for  my  own  job.  All  the  reports  had  the  clip  from  Harris  [Famous 
Players'  executive  and  spokesman].  People  called  the  Coren  show  and  said  it  was 
an  attempt  to  get  money.  People  said  I  got  what  I  deserved  and  why  should  I 
expect  to  be  treated  the  same  as  a  non-disabled  person. .  .The  crudest  lie  was  that  I 
was  a  danger  to  people  with  small  children.  That  is  the  crudest  way  to  scare 
people.  It  goes  against  all  the  education  the  disability  community  had  attempted. 
Being  cast  in  the  role  of  a  monster  threatening  the  safety  of  innocent  children. 
How  dare  he  say  that  to  protect  his  company  without  ever  speaking  to  me.  It  was 
feeding  into  the  fears  and  ignorance  that  already  exist.  I  had  a  sinking  feeling  of 
seeing  my  name  in  the  media.  I  can't  describe  the  level  of  hurt  and  stress  for  that 
period  of  my  life... What  should  have  been  a  night  out  at  the  movies  with  my 
boyfriend  has  turned  into  meetings  with  my  lawyer,  media  stories. . . 

On  cross-examination,  she  says  of  Roger  Harris'  'danger  to  family'  comments  on  one  of 
the  newscasts,  "he  was  slimy  making  it  seem  like  he  was  doing  a  public  service."  On  cross- 
examination,  she  says  once  the  story  "hit  the  Star,  other  local  media  picked  it  up  and  I  granted 
them  the  interviews." 


Ms  Wong- Ward  says  she  liked  to  go  to  the  midnight  movies  at  the  Uptown.  She  still  gets 
free  movie  passes  for  the  Uptown  but  cannot  use  them  because  of  the  exclusion  policy.  She 
cannot  go  to  the  Film  Festival  at  the  Uptown  -  "NOW  magazine  rated  it  as  one  of  the  best 
theatres  in  Toronto.  I'm  not  interested  in  SilverCity  type  theatres  [Famous  Players'  new 
multiplex  theatres]. 

She  has  also  seen  movies  at  the  old  Eglinton  Theatre.  She  accessed  it  through  the  back 
entrance  which  was  "full  of  garbage  and  urine"... "Because  of  the  ban,  I  wouldn't  bother  trying 
to  go  in.  It  was  reasonably  accessible.  It  doesn't  bother  me  entering  and  exiting  from  the  back 
of  the  theatre  as  long  as  it  is  clean.  I  would  prefer  to  go  through  the  front  entrance.  People  with 
disabilities  know  there  are  compromises  you  must  make.  Between  accessible  and  not  accessible, 
I  prefer  accessible.  If  inaccessible,  that  wouldn't  stop  me.  The  policy  is  stopping  me  and  I  want 
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it  out.  I  would  prefer  the  Uptown  to  stay  open  and  go  in.  If  it  can't  be  made  accessible,  don't 
stop  me  from  going  in  there."  Ms  Wong-Ward  has  not  been  back  to  a  Famous  Players'  theatre 
since  her  complaint:  "To  give  them  my  money  is  like  saying  it's  okay  you  treated  me  like  shit." 

Ms  Wong- Ward  testifies  that  it  took  her  over  a  month  to  get  the  written  non-admittance 
policy  (Exhibit  33).  She  indicates  that  she  was  not  denied  access  that  day  but  told  afterward  that 
she  wouldn't  be  allowed  back.  "I  think  this  policy  was  enacted  with  certain  assumptions  thai 
people  in  wheelchairs  aren't  capable  of  making  their  own  decisions"  and  assessing  the  risk.  She 
points  out  that  as  far  as  she  knows,  Famous  Players  never  consulted  any  disability  organizations. 
"If  anyone  else  was  going  in  there,  there  would  no  question  as  to  their  ability  to  make  decisions. 
All  I  needed  was  the  escalator  switch  being  flipped  as  accommodation  to  see  Crash  at  the 
Uptown." 

During  cross-examination,  Ms  Wong  Ward  was  asked  if  in  some  situations,  a  person  in  a 
wheelchair  could  constitute  a  danger  or  impediment  to  others.  She  responds  that  it  depends  on 
the  context: 

My  safety  could  be  at  risk  in  certain  situations,  for  example,  living  on  the  12th 
floor  in  a  condo  and  being  stuck  there  during  a  fire  until  the  Fire  Marshal  came.  I 
now  live  on  the  7th  floor  and  accept  that  risk.  In  an  emergency  situation,  I  hope 
people  wouldn't  be  running.  I  would  be  the  last  to  go.  I'm  no  more  of  a  risk  than 
anyone  else  who  moves  slowly  or  panics. .  .In  a  theatre  situation  with  a  substantial 
crowd  and  limited  exits,  my  husband  would  scoop  me  up  and  carry  me  out  and 
that  doesn't  make  us  a  greater  hazard  or  anything  different  than  someone  assisting 
an  older  person  or  child.  I  weigh  90  pounds. 

"What  about  a  200  pound  person?"  asked  Famous  Players'  counsel.  The  Complainant 
responds,  "That  person  should  know  and  have  a  provision  [for  evacuating].  A  200  pound  person 
trying  to  get  out  would  go  out  in  a  wheelchair  and  should  be  a  concern  to  the  theatre  and  other 
patrons.  An  older  person  or  pregnant  woman  may  not  move  as  fast.  Other  people  in  a 
wheelchair  may  not  have  as  good  a  situation  of  dealing  with  it  like  me  and  my  husband,  in  other 
words,  they  wouldn't  have  independent  means.  Those  people  would  need  assistance  from  staff 
or  patrons  and  present  some  risk  of  injury  to  those  assisting." 
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Tim  Ward 


Mr.  Ward  has  been  a  designer  and  repairer  of  wheelchairs  and  other  equipment  since 
1996.  He  is  also  the  husband  of  the  Complainant  Ing  Wong-Ward. 

He  testifies  that  prior  to  the  September  1996  incident  at  the  Uptown,  he  and  Ing  Wong- 
Ward  went  to  movies  frequently.  They  attended  both  accessible  and  inaccessible  theatres. 
Sometimes  a  facility's  inaccessible  nature,  including  movie  theatres,  posed  a  limitation  on  their 
socializing.  "Our  expectation  is  that  people  not  get  in  our  way.  We  would  take  exception  to 
being  told  we  couldn't  go  somewhere.  Those  people  wouldn't  have  much  experience  with 
people  in  wheelchairs.  We  should  be  able  to  judge  ourselves  if  there  is  a  danger. .  .People  are 
pretty  tolerant  in  Toronto.  We  look  to  see  if  it's  safe  but  mostly  it's  Ing's  decision.  We  don't 
take  unnecessary  risks." 

Mr.  Ward  states  that  he  was  shocked  upon  being  told  that  Ing  Wong- Ward  could  not 
return  due  to  Famous  Players'  non-admittance  policy  in  the  January  1996  Uptown  incident.  "He 
was  only  addressing  me  not  Ing.  My  jaw  dropped.  Ing  took  it  from  there.  I  said  it's  illegal,  you 
can't  do  this.  I  was  surprised,  appalled  and  outraged.  It's  bad  enough  that  there  are  physical 
barriers.  Quite  shocking...  They  weren't  responding  to  something  that  we  were  doing  that  was 
dangerous.  It  was  a  blanket  ban  based  solely  on  being  in  the  chair.  It  was  incredibly  backwards. 

Ed  Wadley 

Mr.  Wadley  is  a  freelance  journalist  and  part  time  actor.  He  is  a  person  who  requires  the 
use  of  a  wheelchair  due  to  a  disability.  He  is  also  a  frequent  moviegoer.  Mr.  Wadley  gives 
evidence  regarding  his  experiences  with  Famous  Players,  specifically,  a  1990  incident  at  the 
Cumberland,  and  his  efforts  to  get  the  company  to  renovate  the  inaccessible  theatre  and  the 
Uptown.  The  Board  has  not  relied  on  his  evidence  regarding  his  dealings  with  Famous  Players 
in  1999  about  the  SilverCity  Eglinton  for  findings  of  fact  and  law  in  the  instant  case. 
Accordingly,  a  summary  of  his  evidence  on  this  issue  is  not  given  here. 


20 


On  May  13,  1990,  Mr.  Wadley  went  with  four  friends  to  see  a  film  at  the  Cumberland. 
At  that  time,  only  one  of  its  four  auditoria  was  wheelchair-accessible.  Mr.  Wadley  says  that  the 
film  was  only  shown  at  the  Cumberland  in  Toronto.  After  purchasing  their  tickets,  the  theatre 
manager,  Barry  Clark,  said,  "I'm  sorry,  sir,  you  can't  go  up  there  [meaning  up  the  escalator  to 
the  auditorium]."  Mr.  Wadley  testifies  that  he  told  him  that  he  had  done  it  in  the  past  without 
any  problem.  But  Mr.  Clark  refused  to  assist  him  by  turning  off  the  escalator  while  Mr.  Wadley 
got  on  it.  Mr.  Wadley  admits  that  he  began  "a  loud  harangue,  created  enough  of  a  scene.  I  can 
be  fairly  good  at  it."  Mr.  Clark  would  not  relent.  So  Mr.  Wadley's  friends  went  to  see  the  film, 
leaving  Mr.  Wadley  behind.  "Part  of  me  was  hoping  that  they  would  stand  with  me  in 
solidarity."  The  manager  suggested  that  he  watch  the  Disney  film  which  was  playing  in  the  one 
accessible  auditorium.  Mr.  Wadley  was  not  interested.  He  asked  a  stranger  to  push  him  home. 
"I  felt  more  disabled  than  when  I  went  in.  It  separated  me  from  the  mainstream." 

Mr.  Wadley  wrote  the  Chairman  and  CEO  of  Famous  Players  the  next  day  complaining 

of  his  treatment  (Exhibit  34).  The  response  he  received  from  Famous  Players  in  writing  dated 

May  25,  1990  (Exhibit  35)  stated  in  part: 

The  majority  of  buildings  in  any  city  are  inaccessible  or  partly  accessible  because 
they  were  built  before  people  began  to  recognize  the  problems  faced  by  those  in 
wheelchairs. 

The  Cumberland  theatre  is  one  of  those  buildings. 


Renovation  and  upgrading  are  part  of  our  plans  for  existing  locations  and,  where 
we  can,  we  make  every  effort  to  make  those  locations  accessible.  As  you  are 
aware,  it  is  more  difficult,  more  expensive,  and  sometimes  impossible,  to  make  a 
facility  completely  accessible  to  wheelchairs  if  the  planning  for  accessibility  was 
not  done  in  the  first  place. 

Our  managers  are  instructed  to  be  of  assistance  to  all  of  our  customers.  However, 
this  means  that  they  must  be  concerned  about  the  safety  of  everyone,  and  placing 
a  heavy  chair  on  an  escalator  which  was  not  designed  for  it  puts  you,  and  the 
people  behind  you,  at  risk.  If  your  chair  went  backwards,  down  a  moving 
escalator,  there  is  a  chance  that  you  would  be  seriously  injured.  We  are  not 
prepared  to  take  that  risk.  I  would  also  think  that  you  place  yourself  at  risk  by 
going  into  a  theatre  which  you  could  not  readily  leave  in  the  event  of  a  fire. 
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The  witness  testifies  that  Ms  Howard's  letter  above  made  it  seem  that  the  Cumberland 
was  impossible  to  make  accessible  which  was  untrue.  "They  made  the  choice  not  to  make  it 
accessible."  He  considered  her  letter  to  be  patronizing.  He  acknowledges  there  is  "a  slightly 
heightened  risk  going  up  an  escalator  in  a  wheelchair.  But  there  are  certain  things  I  have  in 
place.  A  level  access  isn't  high  on  my  consideration  when  using  the  escalator.  It  requires  some 
choreography." 

Mr.  Wadley  also  testifies  about  his  attempts  at  getting  Famous  Players  to  make  the 
Uptown  accessible.  He  had  been  to  the  Uptown  in  the  1980s  and  had  to  go  to  the  front  entrance 
and  ask  them  to  go  around  to  the  back  alley  and  open  the  door.  He  wrote  the  Chairman  and  CEO 
of  Famous  Players  on  October  1 1,  1990  about  renovations  that  were  being  down  to  the  Uptown 
(Exhibit  36): 

In  his  response,  written  by  Gillian  Howard,  he  made  mention  of  a  retrofit  policy 
when  renovations  were  being  carried  out  on  your  older  venues. 
I  am  writing  to  seek  assurance,  that,  in  1990,  given  new  Building  Code 
requirements  and  given  the  immorality  of  a  newly  constructed  segregated  venue, 
you  have  included  wheelchair  access  as  part  of  your  renovations. 

Mr.  Wadley  received  a  letter  in  response  by  Ms  Howard  (Exhibit  37): 

The  Uptown  theatre  is  owned  by  Famous  Players.  We  would  like  to  have  a  larger 
complex  at  Yonge  and  Bloor.  One  of  the  scenarios  would  have  us  go  in  to  the 
Uptown,  gut  the  building  and  create  a  new  complex  on  the  existing  footprint.  If 
that  happens,  and  it  would  be  a  lengthy  process  to  obtain  building  permits  from 
the  city,  the  new  complex  would  be  completely  accessible. 
If  we  cannot  proceed  with  this  plan  we  would  seek  another  site  in  the  Yonge- 
Bloor  area  and  create  a  new  complex.  This  building  would  also  be  completely 
accessible. 

At  the  moment  we  are  repainting,  reseating  and  recarpeting  the  Uptown  so  we 
may  continue  to  use  it  until  we  are  ready  to  open  a  new  complex. 

Mr.  Wadley  says  he  would  not  go  to  the  Uptown  today:  "I  would  be  afraid  to  run 
into  the  prohibitive  attitude.  I  wouldn't  want  to  go  through  the  hassle.  I  knew  someone 
who  was  told  he  was  a  fire  hazard  by  Famous  Players."  He  has  been  back  to  the 
Cumberland  since  it  was  made  accessible  and  "it's  fantastic".  He  has  also  attended  the 
modern  Paramount  where  he  said  the  staffs  attitude  was  good  as  well  as  the  architecture, 
with  respect  to  its  accessibility. 


22 


Michelle  Amerie 


Ms  Amerie  is  a  freelance  web  designer.  She  has  multiple  sclerosis  and  uses  a  wheelchair. 
She  is  also  a  frequent  moviegoer.  Her  evidence  relates  to  incidents  at  Famous  Players'  Plaza 
theatre  in  1999  which  are  the  subject  matter  of  her  complaint  filed  with  the  Commission  in  1999, 
which  has  not  as  yet  been  referred  to  the  Board. 

She  has  seen  movies  at  Famous  Players'  Plaza,  Uptown,  Backstage  and  Cumberland 
theatres.  Prior  to  October,  1999,  she  would  go  to  any  movie  theatre  to  see  a  film.  On  July  25, 
1999,  she  went  to  see  a  movie  at  the  Plaza  with  her  boyfriend  and  his  child.  They  bought  tickets 
but  as  they  passed  the  box  office,  they  were  told  by  the  theatre  employees  that  the  Plaza  was 
wheelchair  inaccessible  and  that  the  theatre  had  a  policy  which  prohibited  persons  using 
wheelchairs,  like  her,  from  entering.  She  explained  that  she  had  been  to  the  Plaza  before. 

Ms  Amerie  spoke  to  the  manager.  She  exited  her  wheelchair  and  proceeded  down  the 
escalator  with  her  friend  next  to  her.  She  sat  on  a  bench  while  her  boyfriend  went  back  up  to  get 
the  wheelchair.  The  manager  spoke  with  her.  He  explained  that  the  theatre  was  inaccessible  and 
asked  if  she  was  able  to  walk  a  distance  of  approximately  ten  feet  unaided.  She  responded  that 
she  could  not  and  the  manager  told  her  she  would  have  to  leave,  further  to  the  company's  policy. 

Ms  Amerie  admits  that  she  refused  to  leave.  The  manager  said  that  he  would  have  to  call 
the  police  if  she  did  not  comply.  Over  one  half  hour  later,  after  her  boyfriend  talked  with  the 
Famous  Players'  manager  and  security  guards  (not  the  police),  the  manager  decided  she  could 
stay  "but  consider  ourselves  warned".  She  says  she  "felt  ashamed  to  have  a  disability.  I  wasn't  a 
risk.  I  jump  out  of  airplanes.  It  was  a  belittling  experience... I  wouldn't  wish  anyone  to  go 
through  that,  especially  the  threat  of  the  police.  It  made  a  'feel  good  movie'  not  feel  so  good." 

Ms  Amerie  returned  to  the  Plaza  on  October  29,  1999  with  her  friend  Marcia.  She 
testifies  that  the  staff  refused  to  sell  tickets  to  them  because  she  was  in  a  wheelchair  and  the 
theatre  was  inaccessible.  The  manager  was  not  there  so  Ms  Amerie  and  her  friend  left. 
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Marilyn  Chapman 


Ms  Chapman  was  a  teacher  before  1989.  She  contracted  polio  over  sixty  years  ago.  Due 
to  her  condition,  she  requires  the  use  of  a  wheelchair.  Her  complaint  before  the  Board  goes  back 
to  August  1994  at  Famous  Players'  then  operating  Yorkdale  Theatre  (not  to  be  confused  with  its 
current  SilverCity  multiplex  also  located  at  Yorkdale  shopping  centre). 

In  August  of  1 994,  she  was  looking  forward  to  taking  her  five  year  old  grandson  to  their 
first  movie  together,  The  Lion  King.  She  drove  in  from  Kitchener  where  she  lives  and  picked  up 
her  grandson  at  her  daughter's.  "If  anything  went  wrong,  my  daughter  wouldn't  let  me  take  him 
again.  It  was  an  important  outing." 

They  went  to  the  then  Yorkdale  Theatre  and  bought  tickets.  Ms  Chapman  testifies  that 
when  she  handed  her  ticket  to  the  theatre  ticket  taker,  he  said,  "That's  in  theatre  6  and  it's  not 
accessible."  No  one  at  the  ticket  booth  said  anything  to  that  effect.  "I  was  in  my  wheelchair. 
The  ticket  taker  was  good,  young  and  apologized  for  it  being  not  accessible.  I  said  'oh  no'  and 
told  my  grandson  we  couldn't  go  and  he  burst  into  tears."  She  did  not  want  to  disappoint  her 
grandson  so  decided  to  stay.  She  asked  if  she  crawled  down  the  stairs  if  someone  could  take  her 
chair  and  was  told  she  could  ask  someone  for  assistance.  "If  I  knew  there  were  stairs,  I  wouldn't 
have  thought  of  going  to  Yorkdale."  She  had  been  to  the  Yorkdale  theatre  a  few  months  earlier 
but  the  auditorium  was  on  an  accessible  level. 

Ms  Chapman  states  that  she  felt  like  a  "pain  in  the  butt"  asking  for  an  employee  to  help 
take  her  wheelchair  down  the  stairs.  "I  volunteered  to  crawl  down.  I  didn't  ask  that  I  be  helped 
down  because  I  didn't  think  anyone  did  that.  I  was  grateful  not  to  have  a  sobbing  child  on  my 
hands.  My  motorized  chair  is  heavy,  100-200  pounds.  There  was  a  lot  of  banging  on  the  stairs 
as  the  chair  was  moved... I  thanked  the  ushers.  I  asked  that  they  come  back  at  the  end  of  the 
movie  so  that  I  wouldn't  be  stuck.  They  shrugged.  There  was  a  lack  of  willingness."  On  cross- 
examination,  she  acknowledges  that  in  her  May  1 998  statement  to  the  Commission,  she  says  the 
wheelchair  weighed  200  pounds. 
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The  Complainant  describes  the  problem  she  encountered  when  ner  grandson  had  to  go 
the  washroom  during  the  movie.  There  was  no  employee  around  to  assist.  The  route  to  the 
washroom  was  not  wheelchair-accessible.  She  crawled  up  and  down  the  stairs  to  accompany 
him.  "It  was  awful.  I  was  in  tears  by  the  time  I  reached  the  stairs  of  the  theatre.  I  was  sore  in 
the  knees.  There  was  nothing  I  could  do." 

At  the  end  of  the  movie,  Ms  Chapman  says  there  was  no  employee  to  help  her  and  her 
grandson  leave.  She  asked  an  elderly  patron  for  assistance.  He  got  a  caretaker  to  assist.  The 
caretaker  found  another  Famous  Players  employee.  They  lifted  the  heavy  chair.  "I  was  afraid 
they  would  have  a  heart  attack."  They  were  almost  on  the  top  of  the  stairs  to  the  exit  when  the 
usher  appeared  and  assisted. 

Ms  Chapman  says  she  was  shaken  by  the  episode.  She  had  "a  couple  of  bad  days  - 
stayed  in  bed  most  of  the  time.  My  knees  were  very  sore.  I  didn't  go  to  the  doctor.  It  sticks  in 
my  mind.  Waiting  there  not  knowing  that  I  would  get  up.  The  rudeness. .  .It  came  as  close  to 
making  me  feel  like  scum  as  I  have  ever  had.  I  felt  I  couldn't  respond.  I  didn't  feel  that  I  had 
any  rights.  I  never  filed  a  human  rights  complaint  before  or  since." 

Famous  Players'  counsel  asked  her,  regarding  carrying  her  heavy  chair  up  and  down 
stairs,  whether  it  would  put  someone  at  risk  of  injury.  She  answered,  "Possibly,  it  depends  on 
the  person.  There's  a  risk  in  anything. .  .1  didn't  give  any  thought  if  there  was  an  emergency  and 
needed  rapid  removal  like  in  a  fire.  In  an  emergency,  one  would  hope  for  some  heroism  on  that 
occasion...  If  not  the  chair,  take  me.  In  an  emergency,  heaven  knows  what  I  would  do.  Absent 
someone  carrying  me,  I  would  be  crawling  up  the  stairs." 

Roger  Harris 

Mr.  Harris  is  the  Senior  Executive  Vice-President  and  General  Manager  of  Famous 
Players.  He  is  in  charge  of  its  theatre  operations,  marketing  and  advertising.  He  began  with  the 
company  in  1988  in  a  regional  capacity.  He  was  the  most  senior  executive  of  Famous  Players  to 
testify  before  the  Board. 
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He  testifies  that  Famous  Players  presently  operates  25  theatres  in  the  Greater  Toronto 
Area  with  208  screens.  Of  the  25  theatres,  21  are  fully  accessible;  of  the  208  screens,  196  are 
accessible.  He  describes  how  over  the  last  five  years,  Famous  Players  has  embarked  on 
"ambitious  expansion  plans",  its  most  ambitious  expansion  in  its  80  year  history  in  Canada.  It 
added  300-400  screens  in  the  last  3-4  years.  It  introduced  a  number  of  large,  state  of  the  art 
multiplexes.  All  these  new  multiplexes  (some  called  SilverCity)  are  fully  accessible  for  persons 
in  wheelchairs  and  those  with  hearing  impairment.  Famous  Players  is  continuing  to  open  new 
multiplexes.  He  says  that  since  1990,  all  theatres  renovated  or  opened  by  the  company  were 
wheelchair-accessible. 

Some  older  theatres  have  been  closed  in  the  last  ten  years.  "They  were  obsolete  in 
today's  business  practices."  Famous  Players  wants  to  add  more  services  and  variety  and 
improve  overall  the  movie  going  experience  for  everyone. 

Mr.  Harris  explains  the  mechanics  of  the  film  business.  Famous  Players  is  an  exhibitor. 
The  film  studios  make  the  films  and  license  them  to  Famous  Players.  It  is  a  process  of 
negotiation.  "The  film  supplier  is  in  total  control  of  the  location  -  where  it  is  played  and  number 
of  seats  that  should  be  available,  show  time."  It  is  dogmatic;  unless  you  accept  it,  you  can't  play 
the  film  at  your  theatre.  Famous  Players  wishes  to  play  the  film  at  the  best  and  newest  theatre 
which  provides  accessibility  because  it's  right  and  makes  the  right  business  sense." 

Mr.  Harris  reviews  the  status  of  various  Famous  Players  theatres  in  Toronto.  He  testifies 
that  the  Eglinton,  Plaza,  Uptown  and  Backstage  theatres  still  operate.  The  Sheraton  closed  in 
1998  when  the  new  Paramount  opened.  The  Cumberland,  which  was  made  wheelchair- 
accessible  following  Ms  Turnbull's  complaint,  operates  in  partnership  with  Alliance  Atlantis. 
The  Hollywood,  which  was  made  wheelchair-accessible,  closed  in  1999  due  to  the  new 
SilverCity  Eglinton.  The  Yorkdale  closed  in  1999  to  make  way  for  the  new  SilverCity  Yorkdale. 
Looking  at  Exhibit  40,  a  current  movie  listing  in  a  newspaper,  Mr.  Harris  says  that  only  5 
theatres  and  12  screens  are  wheelchair  inaccessible  in  the  Greater  Toronto  Area:  Uptown, 
Backstage,  Eglinton,  Plaza  and  Sheridan.  Famous  Players  leases  the  Eglinton  and  Plaza.  It 
owns  the  Uptown  and  Backstage  properties.  He  acknowledges  that  in  1993  (at  the  time  of  Ms 
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Turnbull's  complaint)  in  Toronto,  Famous  Players  had  only  one  wheelchair-accessible  screen  (at 
the  Cumberland). 

Looking  at  Exhibit  6  (October  22,  1993  movie  listings),  the  witness  comments  that 
Famous  Players'  general  policy  then  was  to  try  to  accommodate  patrons  in  wheelchairs  in  all  its 
venues.  "In  certain  circumstances,  we  would  allow  them  to  be  carried  up  and  down  the 
staircases.  We  didn't  promote  them  as  being  accessible.  At  that  time,  Famous  Players  would  not 
exclude  patrons  in  wheelchairs  if  they  could  get  in.  It  was  a  grey  area.  They  may  come  with 
friends  or  ask  management  to  help  them." 

Mr.  Harris  says  he  was  concerned  about  Ms  Turnbull's  complaint,  specifically,  the  lack 
of  service  to  her  and  that  she  felt  their  advertising  was  misleading.  "It  had  not  been  handled  well 
by  the  players.  Joe  Peixoto  became  concerned  and  felt  Turnbull  should  be  invited  to  meet  with 
him... I  was  not  privy  to  the  outcome  of  the  Peixoto-Turnbull  meeting.  I  wasn't  involved  with 
Barrier  Free  and  didn't  see  their  work."  He  says  he  was  not  involved  in  the  decision  making 
process  concerning  the  renovations  like  the  Cumberland.  With  regards  to  Ms  Turnbull's 
allegation  that  Mr.  Peixoto  had  promised  to  renovate  Uptown,  Mr.  Harris  was  not  aware  of  any 
planned  modifications  to  the  Uptown. 

Mr.  Harris  talks  of  the  showing  of  films  at  the  Film  Festival.  Famous  Players  rents  the 
Uptown/Backstage  to  the  festival  for  screenings,  galas  and  premieres.  "They  elect  what  to  do 
with  the  space.  Some  films  are  only  shown  at  one  location." 

Regarding  the  renovations  to  the  Cumberland  to  make  it  wheelchair-accessible,  Mr. 
Harris  says  the  company  spent  approximately  $335,000.00  and  completed  it  in  1996.  The 
accessibility  renovations  to  the  Hollywood  cost  approximately  $50,000.00  and  were  completed 
in  1997  or  beginning  of  1998.  No  renovations  of  a  similar  nature  were  done  at  the  Plaza  or 
Uptown/Backstage.  The  complexities  involve  two  issues:  one,  striving  to  find  a  venue  at  the 
Yonge  and  Bloor  area  that  would  be  state  of  the  art  (e.g.,  SilverCity).  Famous  Players  thought  it 
had  achieved  this  with  its  proposal  for  the  old  University  theatre.  "We  were  99  per  cent  there  for 
the  fall  of  2000  but  the  developer  reneged  and  decided  they  could  make  more  money  by  turning 
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it  into  apartments."  He  states  that  there  is  a  high  degree  of  competition  in  that  area.  The  Plaza 
lease  closes  in  the  short  term  and  Famous  Players  won't  be  renewing  it.  Famous  Players  looked 
at  renovating  the  current  Uptown.  It  estimated  $750,000.00  which  was  a  very  high  cost.  It  was 
decided  that  the  company  would  pursue  a  new  state  of  the  art  facility  in  the  area  and  upon 
completion  close  the  Uptown,  Backstage  and  Plaza  theatres.  Famous  Players  is  still  looking  for 
a  suitable  Yonge-Bloor  location  for  a  SilverCity  like  complex.  It  could  tear  down  the  Uptown 
and  build.  The  problem  with  that  is  that  for  a  time,  it  wouldn't  have  a  theatre  in  that  key  area. 
"The  future  of  any  traditional  location  is  uncertain,  including  the  Uptown/Backstage,"  says  Mr. 
Harris. 

Non-Admittance  Policy 

Roger  Harris  also  gives  evidence  about  the  company's  written  non-admittance  policy  or 
ban  (Exhibit  33).  "I  was  aware  of  the  policy  being  generated.  Before  we  allowed  persons  in 
wheelchairs  to  enter  if  they  could  do  so  with  their  friends'  assistance.  We  began  to  be  concerned 
about  that  in  1 995  because  of  our  concern  for  the  safety  of  patrons  in  wheelchairs  and  guests  and 
other  patrons  when  entering  and  exiting  the  movie  based  on  the  great  number  of  stairs  that  each 
downtown  theatre  had  and  that  required  the  carrying  of  wheelchairs."  He  uses  the  examples  of 
the  Sheraton  (with  its  many  stairs),  the  Uptown  (large  staircase,  "not  simply  3  or  4  steps"),  and 
the  Plaza  ("tight  little  lobby  and  then  steep  escalator  and  stairs").  "It  would  worry  you  to  see 
someone  carry  a  heavy  wheelchair:  if  they  would  injure  themselves  or  collide  with  a  guest  and 
cause  injury.  It  is  potentially  dangerous  to  carry  people  up  and  down.  I  stood  at  the  bottom  of 
the  Plaza  and  watched  a  person  carried  downstairs.  We  couldn't  run  the  risk  and  ask  players  to 
assist  in  that  risk.  The  safety  of  guests  is  number  one  concern.  Safety  should  be  paramount. 
The  policy  was  taken  with  some  reservation  and  a  lot  of  discussion."  He  testifies  that  the 
company  was  also  worried  that  there  was  no  provision  in  the  inaccessible  auditoria  for  persons  in 
wheelchairs.  Many  used  the  central  aisle  in  the  auditoria.  Famous  Players  was  worried  about  the 
use  of  that  area  if  the  auditorium  had  to  be  evacuated.  "We  did  it  for  the  right  reason:  the  safety 
of  all  concerned.  We  knew  there  would  be  disappointment.  So  we  would  accommodate  those 
who  came  by  providing  free  admission  at  another  venue.  We  debated  whether  to  provide  for 
transportation  but  decided  against  it.  The  pass  would  provide  for  two  people. 
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The  witness  continues  by  describing  the  above  policy  instituted  in  1995-96.  The  written 
policy  formalized  the  practice.  The  decision  was  made  at  the  head  office  and  communicated  to 
general  managers  who  told  their  staff.  The  policy  was  for  the  person  in  a  wheelchair  to  be 
refused  entry  and  directed  to  the  nearest  accessible  Famous  Players  theatre  and  given  a 
complimentary  pass  for  two  people.  The  ticket  seller  at  the  box  office  or  the  door  person  would 
have  the  job  of  doing  this.  The  employee  would  have  to  contact  the  manager  to  get  the  passes. 
Mr.  Harris  doesn't  believe  that  staff  were  provided  with  the  written  policy  (Exhibit  33)  and 
doesn't  know  if  the  players  were  ever  advised  of  the  policy.  He  never  saw  or  knew  if  it  was 
posted  in  the  theatres  or  newspaper  movie  listings.  He  admits  a  posting  would  have  been 
helpful.  He  admits  that  the  current  movie  listings  do  not  mention  the  non-admittance  policy.  He 
agrees  that  some  might  view  from  the  listings  that  the  Uptown  is  inaccessible,  but  not  that  a 
person  in  a  wheelchair  would  be  barred  admittance.  The  telephone  information  line  didn't 
provide  that  information  either. 

Mr.  Harris  was  asked  about  that  part  of  the  written  policy  directing  the  person  in  a 
wheelchair  to  the  nearest  accessible  Famous  Players  theatre.  He  thinks  it  means  the  closest  one 
playing  a  movie  the  patron  wants  to  see.  When  it  was  put  to  him  that,  "There  may  not  be  any 
accessible  Famous  Players  Theatre  playing  the  film",  he  answered,  "Potentially".  He  also 
concedes  that  the  exclusion  policy  also  applies  when  renting  out  the  theatres,  like  to  Film 
Festival.  "Film  Festival  couldn't  exercise  its  discretion  to  let  in  a  person  in  a  wheelchair."  He 
says  the  policy  acknowledges  the  inconvenience  and  that  it  would  be  upsetting  to  arrive  and  be 
told  you  couldn't  see  the  film.  "It  was  not  intended  to  the  ideal  alternative.  The  ideal  alternative 
is  to  have  a  venue  that  is  accessible." 

The  witness  testifies  that  over  the  last  twelve  months,  specific  sensitivity  training  of 
managers  was  carried  out.  Accordingly,  he  would  be  more  surprised  now  than  3-4  years  ago  to 
learn  that  a  player  was  "clueless"  about  the  written  exclusion  policy. 

On  cross-examination,  Mr.  Harris  recounts  seeing  two  young  men  lift  a  young  woman  in 
a  wheelchair  down  the  steep  stairs  at  the  Plaza  Theatre  "at  a  speed  I  was  uncomfortable  with  and 
felt  was  unsafe.  It  was  the  first  time  that  it  registered  with  me.  I  would  be  concerned  about  an 
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accident  occurring.  I  thought  other  people  would  be  hurt.  There  were  people  in  front,  behind 
and  beside  the  wheelchair.  Anyone  using  the  staircase  could  be  hurt.  Looking  up  [from  the 
bottom  of  the  stairs]  it  looked  dangerous."  He  admits  that  he  has  not  personally  seen  a  patron  in 
a  wheelchair  going  on  an  escalator.  It  was  brought  to  his  attention.  "Escalators  are  dangerous. 
My  head  was  jammed  at  a  young  age  in  one.  There  are  warnings  on  them.  A  concern  was  the 
weight  of  the  wheelchair." 

During  cross-examination,  he  reiterates  that  there  was  a  "great  deal  of  discussion  about 
whether  to  change  the  policy  of  non-attendance".  There  was  no  specific  written  policy.  He 
expressed  his  concern  to  the  company  about  the  Plaza  incident  he  witnessed  and  about  someone 
falling  off  the  escalator. 

"It  became  a  balance  between  providing  access  to  patrons  in  wheelchairs  and  safety.  And 
I  felt  I  should  give  more  weight  to  safety."  He  avers  that  the  change  started  in  1995  and  was 
specific  to  certain  architecture  -  inaccessible  theatres  (e.g.,  Plaza,  Uptown,  Backstage,  Sheraton). 

On  cross-examination,  Mr.  Harris  concedes  that  he  is  not  an  expert  in  disability  issues 
and  not  familiar  with  human  rights  case  law.  He  also  admits  that  he  is  not  qualified  to  talk  about 
the  technical  aspects  of  making  theatres  accessible.  He  does  state,  "Based  on  my  experience,  I 
could  say  carrying  someone  up  stairs  is  a  concern... An  escalator  is  unsafe  for  someone  in  a 
wheelchair.  Someone  could  lose  balance  assisting  the  person  in  a  wheelchair,  getting  on  and 
off."  Mr.  Harris  admits  that  an  escalator  would  be  made  safer  if  turned  'on'  and  'off  when  a 
person  in  a  wheelchair  wanted  on  or  off.  Famous  Players  could  ask  other  patrons  to  stand  back. 

Commission  counsel  asked  questions  about  ambulatory  people  (e.g.,  a  person  using  a 
cane)  using  the  inaccessible  theatres.  Counsel  asked  why  it  is  that  Famous  Players  would  allow 
without  question  an  ambulatory  person  with  poor  balance,  an  older  person,  a  pregnant  woman, 
someone  carrying  a  heavy  package  or  a  child,  a  woman  in  high  heels,  etc.  onto  the  escalator.  Mr. 
Harris  answers  that  the  above  people  can  make  the  risk  assessment  for  themselves.  Famous 
Players  doesn't  ask  a  patron  if  they  have  a  balance  problem.  Famous  Players'  staff  do  not 
screen  these  individuals  but  will  intervene  if  there  is  a  problem  (e.g.,  teenagers  fooling  around  on 
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the  escalator).  When  asked  specifically  about  a  person  using  crutches,  Mr.  Harris  says,  "We 
wouldn't  deny  them  access  but  I  wouldn't  encourage  managers  or  players  to  carry  them."  When 
counsel  stated  that  there  is  nothing  to  suggest  that  persons  in  wheelchairs  can  make  a  less 
rational  decision  than  others  on  risk  assessment,  Mr.  Harris  replied  that  he  is  not  familiar  with 
the  degree  of  risk  and  not  familiar  that  there  are  those  in  a  wheelchair  who  could  go  on  an 
escalator  alone.  There  is  an  assumption  that  a  person  in  a  wheelchair  requires  assistance  when 
using  an  escalator. 

Mr.  Harris  also  contends  that  the  company  was  worried  that,  without  such  a  policy,  staff 
might  be  pressured  into  helping  a  person  in  a  wheelchair  who  came  to  the  theatre  without  a 
companion/attendant  and  who  clearly  could  not  enter/leave  without  assistance.  He  admits  that 
the  company  did  not  consult  with  the  disability  community  before  implementing  the  policy. 
Famous  Players  did  not  hire  a  disability  expert  or  consultant  to  assist  it  or  conduct  a  risk 
assessment  study  because  "no  one  thought  there  was  a  need  to  validate  the  risk."  Famous 
Players  did  not  contact  its  insurer  about  this.  Indeed,  the  issue  of  insurance  liability  did  not  form 
any  part  of  the  reason  for  the  policy.  He  concedes  that  there  was  no  objective,  expert  opinion 
forming  the  basis  for  implementing  the  policy.  He  does  not  argue  with  the  proposition  that  a 
person  with  a  walker  is  a  higher  risk  than  a  person  without  a  walker  but  the  policy  doesn't 
prevent  entry  of  the  person  with  the  walker.  Similarly,  a  blind  person  with  a  cane  is  a  higher  risk 
than  someone  who  can  see  but  Famous  Players  doesn't  ban  the  blind  person  from  attending  its 
inaccessible  theatres.  A  person  with  heart  disease  is  potentially  a  higher  risk  than  someone 
without  such  a  condition  but  the  former  is  not  denied  entry.  Mr.  Harris  avers  that  the  policy  was 
applicable  to  equipment  like  wheelchairs. 

Mr.  Harris  acknowledges  that  the  non-admittance  policy  has  been  applied  inconsistently. 
For  example,  he  agrees  that  offering  taxi  fare  is  not  contained  within  the  policy.  As  well,  the 
witness  is  not  sure  whether  the  exclusion  policy  was  meant  to  apply  to  the  old  Eglinton  Theatre. 
He  acknowledges  that  Famous  Players  has  allowed  persons  in  wheelchairs  to  enter  through  the 
back,  alley  way  entrance.  Further,  it  is  not  part  of  the  policy,  as  in  Michelle  Amerie's  case,  that 
management  should  assess  whether  someone  can  walk  ten  feet.  "There  is  no  excuse  of  her 
treatment.  I  am  not  disappointed  that  the  manager  no  longer  works  for  the  company.  I  apologize 
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to  her  on  behalf  of  Famous  Players.  Our  goal  is  to  have  100  percent  access  for  persons  in 
wheelchairs.  We're  not  trying  to  target  a  group  in  the  community... Our  policy  was  not  made 
without  due  consideration  of  the  impact  on  this  community.  We  are  disappointed  if  we  have  not 
met  our  obligation  of  providing  an  excellent  movie  going  experience  to  every  person." 

The  Board  asked  Mr.  Harris  whether  the  concerns  about  safety  to  other  patrons  and 
Famous  Players'  staff  would  be  resolved  if  the  company  cleared  the  escalator  for  the  person  in  a 
wheelchair  and  his/her  attendant.  Mr.  Harris  agreed  that  the  only  risk  then  would  be  to  the 
person  in  a  wheelchair  and  the  attendant.  The  Board  also  asked  if  the  witness  would  still  have 
safety  concerns  if  seats  were  removed  to  provide  for  designated  seating,  elevators  were  cleared 
for  the  use  of  a  person  in  a  wheelchair  and  attendant/companion,  no  use  of  Famous  Players  staff 
re:  carrying  the  person  or  the  wheelchair.  Mr.  Harris  says  he  would  consider  this.  In  response  to 
a  question  if  safety  of  person  in  a  wheelchair  and  attendant  was  the  only  concern,  would  it  be 
acceptable  if  the  above  precautions  were  taken  for  the  risk  assessment  to  be  left  to  the  person  in  a 
wheelchair,  he  said  he  would  consider  it  and  have  to  look  at  implementation  issues.  For 
example,  he  says,  "every  wheelchair  is  not  the  same." 

Mr.  Harris  testifies  that  to  his  knowledge  there  were  no  reported  mishaps  or  accidents 
involving  persons  in  wheelchairs  using  escalators  or  stairs  in  Famous  Players  theatres.  He  says 
there  have  not  been  any  workers'  compensation  claims  involving  accidents  with  persons  in 
wheelchairs.  Indeed,  Famous  Players  has  very  few  claims.  While  he  would  not  ask  a  staff 
member  to  carry  a  person  in  a  wheelchair,  he  acknowledges  that  employees  do  carry  boxes  of 
stock,  change  the  marquees,  handle  the  hot  popcorn  machine,  all  tasks  which  could  lead  to 
injury.  He  also  states  that  he  isn't  as  worried  about  a  person  with  a  disability  being  carried  by 
someone  down  a  smaller  flight  of  stairs.  He  also  admits  that  he  doesn't  know  about  the 
techniques  of  moving  such  people. 

Fires  and  Other  Emergencies 

Mr.  Harris  testifies  that,  in  the  event  of  a  fire,  persons  in  wheelchairs  would  heighten  the 
risk  to  safety  by  sitting  in  a  narrow  aisle  way.  He  concedes  it  would  be  less  so  in  a  wider  aisle 
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like  in  the  old  Eglinton  Theatre.  The  risk  is  heightened  because  in  an  emergency  like  a  fire,  they 
would  be  evacuated  last  and  would  stay  in  the  location  blocking  the  aisle  way.  In  some  theatres 
they  could  be  moved,  in  others  not.  He  concedes  on  questioning  that  Famous  Players  could 
designate  a  seating  area  and  it  would  become  less  of  an  issue.  "If  they  moved  the  wheelchair  and 
sat  in  the  seat,  they  wouldn't  be  a  threat." 

On  the  history  of  fires  at  Famous  Players  theatres,  Mr.  Harris  avers  that  it  has  not 
experienced  many  "real  fires".  There  have  been  some  false  alarms  in  the  theatre  or  adjacent 
malls  or  retail  places.  He  also  states  that  a  person  in  a  theatre  would  not  be  in  immediate  danger 
if  there  was  a  fire  on  another  floor.  Each  theatre  has  a  fire  safety  plan  and  trains  its  staff.  The 
theatres  go  through  a  review  twice  per  year,  sometimes  involving  a  drill.  Mr.  Harris  testifies  that 
Famous  Players  has  not  had  a  fire  within  a  theatre  or  auditorium  since  he  joined  in  1988  in 
Ontario  and  he  is  not  aware  of  any  outside  Ontario. 

Statements  to  the  Media 

Mr.  Harris  was  the  company's  media  spokesperson  at  the  time  of  the  incident  involving 
Ing  Wong- Ward.  He  denies  making  a  statement  to  the  media  about  persons  in  wheelchairs 
endangering  children  and  families.  He  did  make  a  statement  about  concern  about  blocking  aisles 
and  evacuating  the  theatre  in  an  emergency.  He  also  admits  saying  he  was  concerned  about 
families  with  children  and  that  in  trying  to  accommodate  persons  in  wheelchairs  in  theatres  not 
designed  for  that,  Famous  Players  could  be  endangering  other  guests.  He  also  doesn't  remember 
saying  "we  can't  put  our  staff  at  risk",  although  he  admits  the  company  did  have  a  concern  of 
putting  staff  at  risk  in  an  emergency. 

Mr.  Harris  reiterates  the  company's  concern  about  safety.  It  was  worried  about  the  stairs 
at  the  entrance,  going  down  stairs  to  the  lower  auditoria,  wheelchairs  on  escalators  which  weren't 
designed  for  that,  safety  of  public  and  players.  When  put  to  him  that  Ing  Wong- Ward's  then 
boyfriend  assisted  her  without  a  problem,  Mr.  Harris  replied  that  an  escalator  is  by  nature  a 
dangerous  piece  of  equipment:  wheelchair  could  get  caught,  lose  balance,  problem  of  going  on 
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and  off  a  moving  object.  He  did  not  personally  speak  to  Ms  Wong- Ward  but  left  voice  mail 
messages. 

Renovating  Older  Theatres 

Why  not  make  those  theatres  accessible?  Mr.  Harris  replies  that  for  the  Uptown  and 
Plaza,  there  were  architectural  problems.  For  example,  the  Plaza  is  "land-locked"  with  no  ability 
to  expand.  Mr.  Harris  testifies  that  Famous  Players  was  also  "concerned  with  spending  a  lot  of 
money  when  we  were  pursuing  the  University  at  the  time." 

At  the  same  time,  Mr.  Harris  says  the  company  was  actively  engaged  in  improving  its 
facilities  to  allow  access  to  all  guests.  It  had  made  the  Cumberland  and  Hollywood  wheelchair- 
accessible.  It  was  "proactive  in  trying  to  address  these  concerns  and  realistic  about  the  Plaza  and 
Uptown  and  trying  to  replace  them  with  the  University." 

Answering  questions  from  Ing  Wong- Ward's  counsel,  Mr.  Harris  says  that  in  1996, 
Famous  Players  certainly  had  enough  money  to  renovate  the  Uptown  "if  it  made  financial 
sense".  In  the  Yonge-Bloor  area,  it  was  focusing  on  opening  a  new  state  of  the  art  building  and 
from  a  business  sense,  it  did  not  make  much  sense  to  spend  money  on  older  venues. 

Mr.  Harris  remembers  speaking  with  Jason  Macaulay,  the  brother  of  Complainant  Steven 
Macaulay.  Mr.  Macaulay  had  asked  him  about  other  guests  like  those  using  a  walker.  "This  is 
not  the  same  danger  as  someone  carried  down  the  stairs  in  a  heavy  wheelchair.  Walkers  are  not 
heavy.  If  dropped  on  the  staircase,  wasn't  the  same  safety  concern,"  opines  Harris. 

Companion/Attendant  Ticket  Policy 

The  witness  gives  evidence  about  the  attendant  care  ticket  policy.  Historically,  Famous 
Players  had  a  policy  that  the  attendant/companion  would  get  a  free  ticket  and  the  person  in  the 
wheelchair  would  pay  for  his/her  ticket.  The  rationale  was  that  the  person  in  a  wheelchair  may 
need  assistance  traveling  to  and  from  the  theatre  and  auditorium.  The  policy  changed  after  a 
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mediation  in  1990  involving  a  B.C.  Human  Rights  Commission  complaint  involving  the  policy 
in  a  situation  where  the  disabled  person  was  not  in  a  wheelchair  but  demanded  the  policy  be 
applicable.  Famous  Player  decided  to  change  its  policy:  no  free  admission  to  any 
attendant/companion. 

Another  change  to  this  policy  occurred  in  1999.  This  involved  a  human  rights  complaint 
in  Nova  Scotia.  A  young  boy  who  used  a  wheelchair  wanted  to  go  the  theatre  in  Halifax  with  his 
parent.  They  thought  it  was  wrong  to  charge  the  parent  who  was  accompanying  the  son.  The 
Nova  Scotia  commission  felt  it  would  be  resolved  by  giving  a  free  companion  ticket.  Famous 
Players  changed  its  policy  back  to  providing  a  complimentary  ticket  for  a  companion  or 
attendant  of  a  person  in  a  wheelchair. 

"Sign-In  "  Policy 

To  keep  track  of  how  many  complimentary  tickets  were  issued,  Famous  Players 
developed  a  policy  of  requiring  the  companion/attendant  to  "sign  in"  at  a  counter  at  the  theatre. 
This  forms  part  of  the  dispute  before  the  Board.  Mr.  Harris  testifies  that  the  sign  in  book 
provides  for  the  guest's  name  and  telephone  number.  It  applies  to  not  just 
attendants/companions  of  persons  in  wheelchairs  attending  free  at  a  Famous  Players  theatre.  It 
also  includes  those  who  have  a  courtesy  pass  or  annual  pass.  The  pass  log  is  kept  for  two 
reasons:  one,  in  the  licensing  agreement,  the  company  is  given  a  certain  amount  of  free 
admissions  (two  percent  of  admissions  without  charge).  Sometimes,  the  distribution  company 
will  do  a  spot  audit;  and  two,  as  part  of  Famous  Players'  audit  requirement  to  prevent  fraud  or 
misuse  of  these  free  tickets  -  for  "internal  control  purpose".  Some  of  its  young  players  get 
pressure  from  student  friends  to  get  into  the  movies  free.  The  company  does  not  insist  on  a 
telephone  number.  And  indeed  Famous  Players  has  received  objections  from  some  people.  This 
policy  is  not  applicable  to  emergency  exchange  vouchers.  On  a  normal  entry,  the  companion 
would  receive  the  free  ticket  at  the  ticket  booth,  sign  in,  and  Famous  Players  could  reconcile  that 
with  the  passes  in  the  log. 
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Eglinton  Theatre 


Regarding  the  old  Eglinton  Theatre  (operating  since  1936),  Mr.  Harris  avers  that  it 
"won't  be  there  in  the  long  term.  It  is  unlikely  we  will  renew  the  lease,  given  the  opening  of 
SilverCity  Eglinton.  The  distribution  company  prefers  to  play  at  SilverCity  Eglinton."  He 
describes  the  old  Eglinton  Theatre  as  being  sandwiched  by  retail  operations.  The  front  entrance 
leads  to  a  number  of  stairs.  There  are  a  number  of  persons  in  wheelchairs  who  like  to  go  to  it. 
The  company  lets  them  in  through  the  side  fire  exit.  He  says  there  are  generous  aisles  and  not  an 
aggressive  slope.  Conversely,  he  says  one  couldn't  get  in  the  Plaza,  Uptown  and  Backstage  via 
the  fire  exits. 

Famous  Players'  Senior  Executive  V.P.  points  out  that  many  of  the  movies  playing  at 
Paramount  also  play  at  SilverCity  Eglinton.  A  Bloor-Yonge  SilverCity  would  also  play  similar 
movies.  Movies  now  playing  at  the  Uptown  are  also  playing  at  SilverCity  Eglinton  and 
Paramount.  He  admits  that  sometimes  a  film  will  only  play  at  one  of  Famous  Players' 
inaccessible  theatres,  such  as  the  Film  Festival.  He  concedes  that  Famous  Players  is  not 
obligated  to  rent  its  inaccessible  theatres  to  the  Film  Festival.  Famous  Players  could  choose  to 
only  rent  accessible  theatres  to  it.  He  comments  that  the  public  wants  to  go  to  a  new  venue 
because  it  has  more  to  offer  in  terms  of  the  actual  movie  going  experience.  He  says  the  old 
Eglinton  Theatre  has  "suffered  in  attendance"  since  SilverCity  Eglinton  opened.  The  attendance 
has  "dropped  dramatically". 

SilverCity  Eglinton 

Mr.  Harris  also  testifies  about  the  protest  at  the  opening  of  the  new  SilverCity  Eglinton 
over  its  lack  of  wheelchair  accessibility,  specifically  the  lack  of  access  to  the  theatre  via  the 
Eglinton  Shopping  Centre.  He  says  there  was  a  presumption  the  landlord  would  provide  for  it. 
The  renovations  at  the  mall  were  not  completed  by  the  time  of  the  opening  of  the  theatre.  When 
the  company  heard  the  concerns,  it  hired  an  expert  consultant,  Handidactus,  and  made 
improvements. 
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He  also  gives  evidence  about  the  changes  to  the  lift  inside  the  actual  SilverCity  Eglinton 
and  additional  seating  inside  the  auditoria  before  the  cross  aisle  for  persons  in  wheelchairs. 

Advertising  of  Movies 

Mr.  Harris  was  asked  about  the  "misleading  advertising"  of  accessible  theatres  in  the 
listings  that  Ms  Turnbull  complained  about.  He  says  he  was  interested  in  her  comments. 
Regarding  the  listings  marked  as  Exhibit  6,  he  comments  that  there  is  the  potential  that  someone 
might  not  understand  the  markings.  He  thus  took  steps  to  change  it.  The  later  listings  marked  as 
Exhibit  7  show  the  international  wheelchair  symbol  beside  each  movie  shown  in  an  accessible 
auditorium.  A  still  later  listing  (Exhibit  8)  actually  removed  the  symbol  beside  the  name  of  the 
Theatre  but  left  it  beside  each  particular  accessible  auditorium.  A  subsequent  listing  (Exhibit  44) 
where  no  symbol  was  beside  the  Yorkdale  Theatre  (which  had  4  out  of  6  accessible  auditoria) 
was  shown  to  Mr.  Hams.  He  avers  it  was  a  production  error  and  doesn't  know  how  long  it 
occurred  before  being  corrected.  He  comments  that  for  some  newspapers  and  magazines, 
Famous  Players  just  sends  the  data  to  them  for  listing.  He  doesn't  know  if  Famous  Players 
actually  looks  to  see  if  the  accessibility  symbol  is  properly  marked.  And  mistakes  do  happen. 
He  acknowledges  that  in  the  NOW  magazine  listing  (Exhibit  46),  the  symbol  is  placed  beside  the 
Plaza  Theatre,  which  is  in  fact  not  wheelchair-accessible.  He  admits  that  this  might  make  some 
people  think  the  Plaza  was  accessible  and  so  attempt  to  access  it. 

Josephine  Starodub 

Ms  Starodub  worked  for  Famous  Players  until  1996  as  communications  co-ordinator  at 
head  office.  She  dealt  with  phone  calls  from  patrons,  including  inquiries  and  complaints.  Her 
memory  was  weak  on  many  issues  put  before  her.  The  Board  has  not  relied  on  her  evidence  for 
findings  of  fact  and  law  in  the  instant  case.  Accordingly,  a  summary  of  her  evidence  is  not  given 
here. 
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Astra  Horner 

Ms  Horner  is  currently  employed  by  Famous  Players.  She  is  the  manager  of  a  Famous 
Players  Theatre  in  Kitchener,  Ontario.  She  started  with  the  company  in  1996  at  the  Plaza.  She 
moved  to  the  Uptown  in  July  1996. 

As  the  manager  at  the  Plaza,  she  opened  the  building,  dealt  with  patrons,  did  reports,  and 
supervised  staff.  She  doesn't  remember  any  persons  in  wheelchairs  attending  the  Plaza. 
Accordingly,  she  had  no  experiences  of  denying  admission  to  them  there. 

That  is  not  the  case  with  the  Uptown.  She  had  two  experiences,  one  was  with  Ing  Wong- 
Ward.  The  other  involved  a  woman  in  a  wheelchair.  Ms  Horner  explained  to  her  that  the 
company  couldn't  accommodate  her  as  the  theatre  was  wheelchair  inaccessible.  She  took  a 
newspaper  listing  and  found  an  accessible  Famous  Players  theatre  in  the  suburbs,  closer  to  her 
home,  and  called  the  theatre.  She  testifies  that  she  offered  to  pay  the  lady's  taxi  fare  and  let  the 
theatre  know  she  was  coming.  She  avers  that  the  patron  was  understanding  and  happy  that  Ms 
Horner  provided  her  with  a  taxi  chit.  On  cross-examination,  she  states  that  she  was  using  her 
manager's  discretion  in  giving  taxi  fare  and  that's  why  she  didn't  give  a  complimentary  pass. 

The  other  incident  involved  Complainant  Wong-Ward.  That  night  she  heard  yelling 
coming  from  above.  She  went  upstairs  and  saw  Ken  Quan,  Wong- Ward  and  Tim  Ward.  She 
testifies  that  Ken  Quan  was  being  accurate  in  communicating  the  policy  to  Wong-Ward.  "He 
was  calm,  listening  to  her,  he  wasn't  raising  his  voice  and  was  trying  to  explain  the  policy.  She 
was  yelling.  I  tried  to  explain  that  the  escalator  is  narrow  and  we  were  concerned  about  her 
safety.  She  and  her  companion  could  have  hurt  themselves."  She  also  mentioned  that  they 
couldn't  block  the  auditorium  aisle  with  the  wheelchair  as  it  would  be  a  fire  hazard.  "She  didn't 
like  being  told  to  go  to  other  accessible  theatres.  She  became  more  angry  and  asked  how  I  could 
work  for  a  company  that  discriminates.  She  said  I  should  understand  being  black.  I  didn't 
respond.  She  said  she  knew  people  in  the  press  and  would  go  to  them."  Ms  Horner  says  Tim 
Ward  did  not  actively  participate  in  the  exchange.  Ms  Wong-Ward  asked  for  a  head  office 
contact  and  phone  number.  They  left  down  the  escalator. 
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Ms  Horner  also  testifies  about  the  new  SilverCity  Kitchener.  She  says  that  companions 
get  in  free  and  they  keep  a  log  of  companion's  name  and  phone  number.  Thirty  people  have 
taken  advantage  of  this  service  and  no  one  has  complained  about  it  or  the  sign  in  procedure.  She 
acknowledges  that  she  never  canvassed  people  about  how  they  felt  about  leaving  their  name  and 
telephone  number. 

According  to  Ms  Horner,  the  policy  was  given  by  the  general  manager,  Pablo,  to  her  in  a 
meeting  of  managers.  They  were  advised  and  given  the  written  policy.  The  policy  was  also  part 
of  the  employees'  manual  provided  on  hiring  and  part  of  the  orientation.  She  does  not  recall  it 
being  in  the  theatre  policy  manual  or  floor  workbook.  The  rationale  for  the  policy  was  fire  safety 
and  that  the  buildings  couldn't  accommodate  persons  in  wheelchairs.  She  was  told  this  a  month 
or  so  after  staring  work  with  the  company.  Regarding  the  written  policy  (Exhibit  33),  it  was 
management's  responsibility  to  let  the  players  know.  She  says  the  policy  was  posted  in  the  staff 
room  in  the  case  with  other  memos  but  not  in  the  public  area  of  the  theatre.  She  says  it  was 
posted  before  the  incident  with  Ms  Wong-Ward  but  counsel  informed  her  that  it  wasn't  put  into 
writing  until  after  the  incident  upon  Wong- Ward's  counsel's  request. 

About  the  policy,  Ms  Horner  avers,  "I  didn't  have  a  doubt  about  the  policy.  I  felt  there 
was  a  valid  explanation.  She  [Wong- Ward]  didn't  shake  my  belief."  She  avers  that  she  told 
management  that  the  ticket  usher  was  uncomfortable  about  implementing  the  exclusion  policy. 
Players  were  told  to  get  management  if  they  were  uncomfortable.  Ms  Wong- Ward  was  given  her 
money  back  as  Ms  Horner  didn't  want  "to  escalate  the  situation."  She  says  that  it  was  a  quieter 
night  in  terms  of  attendance  and  that  the  risk  to  other  patrons  was  minimal  to  non-existent. 

Wendy  Kady 

Ms  Kady  is  counsel  for  Famous  Players.  She  provides  legal  advice  on  real  estate  matters 
(mostly  leasing  issues),  negotiates  deals,  and  deals  with  human  rights,  marketing  and  human 
resource  issues.  She  reports  to  the  company's  general  counsel. 


39 


She  testifies  that  Famous  Players'  leases  for  the  Plaza  expires  April  30,  2001  and  for  the 
Eglinton  in  the  spring  of  2003.  No  decisions  have  been  made  about  the  Eglinton  but  the 
company  has  decided  not  to  renew  the  Plaza  lease. 

She  gives  evidence  about  the  company's  failed  attempt  to  develop  a  SilverCity  theatre  at 
the  old  University  theatre  at  Yonge  and  Bay  area,  to  have  been  opened  in  the  fall  of  2000. 
Famous  Players  signed  an  agreement  to  lease  in  March,  1998.  She  describes  the  problems  that 
led  to  the  cancellation  of  the  project  by  the  developer  in  May,  1999.  Such  a  state  of  the  art 
facility  in  that  high  priced  area  of  Yorkville  would  have  been  the  "jewel  in  our  crown",  "our 
Fifth  Avenue"  theatre.  She  avers  that  Famous  Players  continues  to  consider  options  that  would 
give  it  a  SilverCity  in  that  sought  after,  important  area  of  Toronto.  Since  1995,  there  has  been 
talk  of  gutting  the  Uptown  and  "dropping"  a  new  theatre  into  the  site,  renovating  what  exists 
there  or  building  a  new  facility  at  a  nearby  location.  Gutting  the  Uptown  is  a  complicated 
process.  It  is  complicated  to  "drop"  a  new  theatre  into  the  existing  Uptown  Theatre,  in  terms  of 
construction,  and  traffic  issues.  The  search  continues. 

Ms  Kady  also  gives  evidence  about  the  SilverCity  Eglinton  and  Ed  Wadley's  complaint 
about  that  theatre  and  accessibility  to  it  from  the  shopping  mall.  She  identifies  and  comments  on 
Exhibit  5 1 ,  the  agreement  with  the  landlord  and  Famous  Players  for  a  new  elevator  that  would  go 
from  the  parking  level  all  the  way  to  the  top  level  on  which  the  SilverCity  is  located  in  the  mall. 
The  cost  was  $40,000.00  plus  GST.  She  also  avers  to  the  meetings  with  Mr.  Wadley  and 
Famous  Players'  personnel  about  the  issues  of  the  lift  in  the  theatre  and  the  lack  of  designated 
seating  below  the  cross-aisle  in  the  auditoria.  She  indicates  that  by  August,  1 999,  the  changes 
to  the  auditoria  were  completed.  By  December,  1999,  the  changes  to  the  lift  allowing  for 
independent  use  by  persons  in  wheelchairs  were  finished.  She  says  Mr.  Wadley  told  her  that  he 
was  pleased  with  the  changes  and  "spoke  of  management  there  in  glowing  terms."  She  also  says 
that  after  he  gave  evidence  before  this  Board,  he  said  he  was  "thrilled"  with  the  changes  and  was 
apologetic  about  being  here.  When  put  to  her  that  Mr.  Wadley  was  not  satisfied  with  the 
changes,  she  said  would  be  "shocked"  to  learn  of  that.  The  cost  for  the  lift  and  auditoria  seating 
changes  was  $61,000.00  plus  GST. 
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She  acknowledges  that  the  Wadley  consultation  was  "helpful"  to  Famous  Players  because 
"he  had  raised  practical  issues  of  the  mall  and  theatre.  But  it's  hard  to  fathom  every 
eventuality."  She  also  admits  that  getting  a  perspective  of  or  consulting  with  persons  in 
wheelchairs  or  the  disability  community  "wouldn't  hurt"  and  would  be  useful  "in  theory"  but  she 
doesn't  know  "in  practice".  That  is  so,  according  to  Ms  Kady,  because  "if  you  canvassed  100 
people  in  wheelchairs,  they'll  all  have  their  own  opinions."  She  says  her  answer  above  is  the 
same  referable  to  consultation  about  the  exclusion  policy  (Exhibit  33).  The  policy  was 
formulated  "over  many,  many  years"  and  she  was  not  aware  of  any  consultations.  Regarding 
the  list  of  "Handidactus  Recommendations  -  Yonge  &  Eglinton"  (Exhibit  43),  she  says  it  was 
done  after  Mr.  Wadley's  complaint. 

Ms  Kady  was  asked  whether  disability  and  accessibility  issues  formed  part  of  the  lease 
negotiations  and  design  process  at  the  SilverCity  Eglinton.  She  says,  "We  wouldn't  sign  a  lease 
agreement  without  knowing  accessibility  issues  were  dealt  with  and  finalized."  She 
acknowledges  that  it  took  guests  protesting  to  bring  the  problem  to  Famous  Players'  attention. 

Ms  Kady  gives  evidence  that  she  didn't  prepare  the  written  policy  entered  as  Exhibit  33. 
She  believes  it  applies  nationally.  It  was  prepared  in  response  from  a  request  from  counsel  to 
Wong- Ward.  She  doesn't  recall  if  it  was  ever  reviewed  by  the  legal  department.  She  avers  that 
the  policy  began  in  1996  but  was  not  put  in  written  form  before  Mr.  Scher's  request.  Before  the 
1996  policy,  she  believes  that  Famous  Players  allowed  people  in  wheelchairs  admission  to 
inaccessible  theatres  but  wouldn't  assist  them.  Regarding  the  exclusion  policy,  she  says  safety 
was  the  overriding  concern.  "I  also  see  significant  liability  issues."  She  testifies  that  to  her 
knowledge  there  have  been  no  incidents  of  liability  involving  persons  in  wheelchairs  since  she 
has  been  at  Famous  Players  though  "I  heard  anecdotal  stories".  There  were  also  concerns  that  an 
employee  would  still  help  a  person  in  a  wheelchair  and  could  injure  himself  and  the  patron.  Ms 
Kady  avers  that  she  cannot  think  of  any  accommodation  short  of  the  exclusion  policy.  She  says 
the  written  policy  (Exhibit  33)  looks  like  it  was  "dashed  off  but  that  great  thought  had  been  put 
into  it.  She  is  not  aware  of  any  consultant's  or  expert's  report  addressing  accommodations  short 
of  the  policy  having  been  commissioned  by  Famous  Players.  They  got  a  legal  opinion  but  it 
didn't  address  these  concerns.  "It  would  be  a  good  idea,"  says  Ms  Kady. 
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Ms  Kady  acknowledges  that  the  policy  (Exhibit  33)  does  not  provide  for  individual 
functional  assessment  by  managers  or  any  Famous  Players  employee.  This  would  be 
"inappropriate".  "We  limit  it  to  people  in  wheelchairs  because  it's  easy  to  assess."  She  admits 
that  if  Ms  Amerie  came  in  a  walker,  the  policy  wouldn't  have  applied  to  her  and  she  would  have 
been  admitted  without  a  functional  assessment.  The  policy  goal,  according  to  Ms  Kady,  was 
"certainty  and  predictability".  When  put  to  her  that  Ms  Wong- Ward  was  allowed  to  enter  and 
see  the  movie  on  the  night  in  question  and  on  prior  occasions,  the  witness  admits  that  the  policy 
was  not  applied  correctly.  "In  the  best  of  all  worlds,  it  would  be  applied  correctly  always." 

Ron  Rivet 

Mr.  Rivet  is  the  new  Executive  Director,  Design  and  Construction,  for  Famous  Players. 
He  is  responsible  for  new  and  existing  Famous  Players  buildings.  He  took  over  the  job  from 
Hartmut  Sahl,  who  is  also  a  witness  in  this  hearing.  Mr.  Rivet  has  been  with  Famous  Players 
since  December,  1996  as  project  manager.  Accordingly,  he  has  been  very  involved  with  the 
planning  and  construction  of  the  company's  state  of  the  art  multiplexes.  As  he  puts  it,  as  design 
manager,  he  "drives  the  design  process",  dealing  with  consultants,  contractors,  tendering  of 
scheduling  and  budget  issues. 

Mr.  Rivet  testifies  about  the  building  of  SilverCity  Eglinton,  including  the  accessibility 
issues  like  accessing  the  theatre  from  the  shopping  center  and  the  lift  within  the  theatre.  He 
describes  the  changes  the  company  made  to  the  lift.  Originally,  an  employee  would  need  to  turn 
the  key  in  the  lift  for  it  to  work.  After  receiving  a  complaint  about  it,  Famous  Players 
investigated  the  matter  and  altered  the  set  up  so  that  an  employee  could  simply  press  a  button  at 
the  desk  for  it  to  work.  The  video  camera  would  show  the  person  in  a  wheelchair  in  the  lift. 

Mr.  Rivet  also  describes  the  changes  to  the  seating  done  in  1999  to  SilverCity  Eglinton 
upon  the  complaint  of  Mr.  Wadley.  Before  the  changes,  all  the  designated  wheelchair  spaces 
were  at  the  back  of  the  cross  aisle  (which  divides  auditorium  between  upper  and  lower  sections). 
Companion/attendant  seating  was  adjacent  to  the  wheelchair  designated  seats.  What  Famous 
Players  did  was  to  add  two  wheelchair  designated  spaces  per  auditorium  located  at  the  front  of 
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the  cross-aisle  (which  is  at  the  top  of  the  lower,  declining  section)  adjacent  to  the  entrance.  This 
dealt  with  the  concern  that,  at  the  end  of  the  movie  during  the  credits  with  people  exiting  the 
auditorium,  a  person  in  a  wheelchair  would  have  his/her  view  blocked  with  people  exiting  in 
front  of  him/her. 

On  cross-examination,  the  witness  avers  that  "handicap  seating  is  always  a  part  of  our 
prototype  design".  Indeed,  the  additional,  front  of  the  cross  aisle  seating  put  in  at  the  SilverCity 
Eglinton  is  now  part  of  the  new  prototype  for  Famous  Players  theatres.  The  new  SilverCity 
Newmarket  incorporates  these  changes.  Regarding  the  Uptown,  he  says  it  would  be  a  large 
project  to  redevelop  it.  He  says  he  would  be  the  person  responsible  for  the  project  if  it  went 
ahead.  He  acknowledges  that  he  has  no  expertise  in  barrier  free  design.  He  would  supervise  the 
work  done  by  the  general  contractor  from  the  architect's  drawings. 

Mr.  Rivet  says  he  did  not  hire  Handidactus  to  make  accessibility  recommendations  for 
SilverCity  Eglinton  after  the  complaints  were  received.  Indeed,  he  only  saw  the 
recommendation  list  (Exhibit  43)  a  few  days  prior  to  his  testimony.  He  admits  that  there  was  no 
consultation  with  persons  in  wheelchairs  or  the  disability  community  prior  to  construction  of 
SilverCity  Eglinton.  "It  didn't  occur  to  me  at  the  time  that  entry  would  be  a  problem. .  .It  didn't 
occur  to  me  that  people  in  wheelchairs  would  have  problems  with  the  movator  [a  "moving 
sidewalk"]... It  wasn't  as  direct  a  route  as  it  might  be.  I  didn't  think  that  it  might  not  be  that 
welcoming  to  people  in  wheelchairs." 

Hartmut  Sahl 

Mr.  Sahl  started  to  work  at  Famous  Players  in  1990  in  design  and  construction.  He 
retired  in  2000  as  Vice-President  of  Design  and  Construction.  Mr.  Rivet  reported  to  him.  Mr. 
Sahl  created  design  and  construction  standards  for  the  theatres,  engaged  consultants,  contractors 
and  sub-contractors,  handled  budget  control.  He  was  involved  with  the  renovations  to  the 
Cumberland  in  1996  and  the  Hollywood  in  1997. 
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He  acknowledges  receiving  a  memo  dated  December  2,  1993  dealing  with  "Handicapped 
access  for  Uptown  Cinemas"  from  Chris  Carsten,  an  architect  and  project  manager  (Exhibit  55). 
He  was  asked  to  see  if  it  was  possible  to  make  the  Uptown  wheelchair-accessible.  His  memo 
outlines  and  costs  things  that  could  be  done  to  make  it  accessible.  "There  are  always  additional 
costs.  It's  a  stab  in  the  dark  especially  with  renovations  of  an  old  building.  The  total  was 
$207,000.00."  He  says  the  renovations  never  happened. 

He  was  also  the  recipient  of  a  December  3,  1993  memo  dealing  with  accessibility 
renovations  to  the  Hollywood  from  Mr.  Carsten  at  a  cost  of  $55,000.00  "plus  or  minus"  (Exhibit 
56).    These  renovations  were  completed  although  Mr.  Sahl  is  unaware  of  the  actual  final  price. 

Mr.  Carsten  wrote  a  similar  memo  dated  December  2,  1993  to  Mr.  Sahl  regarding 
renovations  to  the  Plaza  at  a  total  "approximate  price"  of  $1 13,000.00  (Exhibit  57). 

Entered  as  Exhibit  58  is  another  renovation  memo  from  Carsten  to  Sahl,  this  one  dealing 
with  the  Cumberland,  at  a  "total  approximate  price"  of  $80,500.00.  The  witness  avers  that  the 
Cumberland  at  the  time  had  one  wheelchair-accessible  auditorium. 


Mr.  Sahl  authored  a  memo  to  Brian  Holberton  of  Famous  Players  dated  December  2, 
1993  regarding  "Handicapped  Access"  -  essentially  a  "summary  of  the  other  three  reports" 
(Exhibit  59).  This  memo  did  not  deal  with  box  office  or  concession  booth  renovations  or  areas 
of  fire  refuge.  The  cost  of  renovations  for  each  of  the  theatres  was  broken  down  as  follows: 
Uptown:  $199,000.00; 
Cumberland:  117,000.00 
Plaza:  163,000.00 
Hollywood:  62,000.00 


TOTAL        $  541,000.00 


The  above  memo  did  not  deal  with  renovations  to  the  Backstage  or  Eglinton  Theatres. 
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Mr.  Sahl  believes  "we  discussed  it  but  didn't  pursue  the  Uptown  because  we  were  in 
discussions  re:  University  Theatre.  At  the  time,  it  was  a  distinct  possibility.1'  No  renovations 
were  considered  for  the  Backstage  (which  is  attached  to  the  Uptown,  and  was  literally  the 
"backstage"  to  the  Uptown)  "because  at  the  time  we  may  have  considered  closing  it."  No 
mention  was  made  of  the  Eglinton  Theatre  because  it  was  on  a  short  term  lease  which  was  about 
to  expire.  The  proposed  renovations  to  the  Plaza  (Exhibit  57)  were  never  done  because  of  the 
prospect  of  the  new  University  multiplex  which  would  have  made  it  unnecessary  and  the  Plaza 
was  also  on  a  short  term  lease.  Extensive  renovations  were  done  to  the  Cumberland  to  make  it 
wheelchair-accessible.  They  were  more  extensive  and  expensive  than  the  ones  found  in  the 
memo  (Exhibit  58).  The  actual  cost  was  between  $250,000.00-300,000.00;  much  more  than  the 
estimate  in  the  memo  at  $117,000.00.  The  renovations  were  more  expensive  for  three  reasons: 
one,  because  in  1996  when  they  were  done,  the  market  had  changed  and  construction  was  more 
expensive;  two,  Famous  Players  changed  its  plans  from  a  lift  to  a  full  elevator;  and  three,  it 
renovated  the  box  office,  concession  counter,  reupholstered  seats,  new  carpeting,  etc. 

Subsequently,  Mr.  Sahl  commissioned  The  Barrier  Free  Design  Centre  to  do  a  Barrier 
Free  Accessibility  Audit  of  the  Cumberland  and  Uptown  Theatres.  The  consultants  considered 
changes  to  the  Backstage  as  well  in  the  report.  The  report  did  not  cost  the  renovations.  The 
report  dated  April  18,  1994  was  entered  as  Exhibit  60.  Mr.  Sahl  testifies  that  after  this  study, 
Famous  Players  didn't  pursue  the  matter  because  the  "University  project  was  on  again". 
According  to  Mr.  Sahl,  the  company  had  requested  the  study  because  it  intended  to  make  the 
Uptown  and  Cumberland  accessible.  After  receiving  the  report,  many  of  the  recommendations 
were  implemented  in  the  Cumberland  renovations.  Many  of  the  changes  exceeded  the  Ontario 
Building  Code  requirements. 

On  cross-examination,  Mr.  Sahl  states  that  Famous  Players  spent  about  SI  billion  on 
facilities  in  its  expansion.  "For  as  long  as  I  have  been  with  Famous  Players  [1990]",  Famous 
Players  was  looking  to  build  a  SilverCity  type  facility  at  the  old  University  Theatre  site.  He  is 
not  sure  whether  the  company  wanted  to  keep  the  Cumberland  open  with  a  new  University 
Theatre  but  it  "probably  would  not  have  kept  the  Uptown  open".  He  testifies  that  the  company 
completed  the  Cumberland  renovations  because  there  was  a  "expectation  that  the  Cumberland 
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would  stay  open  and  the  work  would  be  permanent."  Mr.  Sahl  also  says  that  he  thought  the  cost 
estimate  in  Mr.  Carsten's  memo  regarding  the  Uptown  was  "low".  However,  the  work  to  be 
done  was  "more  in  keeping  with  a  facility  whose  existence  was  questionable."  Mr.  Sahl  agrees 
that  the  cost  of  renovations  would  have  been  cheaper  in  1990  or  1994  than  in  2000  and  people  in 
wheelchairs  would  have  had  an  accessible  facility  that  much  longer.  He  also  acknowledges  that 
the  renovations  are  just  as  possible  today  and  that  the  cost  would  be  a  "small  fraction"  of  the  $1 
billion  spent  by  Famous  Players  over  the  last  3-4  years  on  its  expansion  of  facilities. 

Doug  Smith 

Mr.  Smith  is  the  Vice-President  of  Human  Resources  and  Industrial  Relations  for  Famous 
Players.  His  duties  include  human  resource  matters,  labour  relations,  and  training  of  theatre 
management.  He  became  vice-president  two  years  ago  and  joined  the  company  in  1973  as  an 
assistant  manager  in  a  Vancouver  theatre.  He  has  spent  most  of  his  time  in  the  operations  group. 
He  is  also  in  charge  of  the  training  division.  He  is  also  the  person  who  wrote  the  exclusion 
policy  (Exhibit  33). 

In  his  longtime  employment  with  Famous  Players,  he  has  had  occasion  to  deal  with 
patrons  in  wheelchairs  and  other  patrons  with  disabilities.  He  has  worked  in  both  accessible  and 
inaccessible  theatres.  In  the  inaccessible  theatres,  "Famous  Players  embarks  to  do  everything  we 
could  to  accommodate  persons  in  wheelchairs."  He  gives  the  example  of  the  Orpheum  Theatre 
in  Vancouver  in  1 973  or  1 974  which  is  like  the  Uptown  and  is  "grand  but  totally  inaccessible". 
There,  staff  would  carry  people  up  the  stairs.  According  to  Mr.  Smith,  "there  were  mishaps. 
People  were  dropped.  Fortunately,  no  one  was  seriously  injured."  He  avers  that,  "I  realized 
with  the  person  being  dropped,  we  needed  changes."  He  relates  the  story  when  he  and  another 
person  helped  a  person  sitting  in  the  electric  wheelchair  down  the  12-14  stairs.  He  was  assistant 
manager.  "I  dropped  the  chair".  He  acknowledges  they  had  no  training  on  how  to  do  it.  He  says 
they  underestimated  the  weight  of  the  chair.  "If  I  knew  then  what  I  know  now,  I  would  not  have 
attempted  it... We  had  no  training.  We  tended  to  use  brute  force.  After  this,  we  didn't  getting 
training  on  doing  this... We  concluded  it  was  unsafe  for  all  chairs  and  was  an  unreasonable 
expectation  on  our  workforce  even  though  there  were  no  previous  incidents  and  didn't  consult 
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with  experts."  He  gave  the  example  of  a  person  who  got  his  wheelchair  jammed  in  the  escalator 
and  they  had  to  shut  it  down  and  free  the  chair  and  its  user.  He  wasn't  injured  but  the  chair  was 
damaged.  "Sometimes  we  had  to  remove  the  person  mid  stairwell  and  carry  them."  He  says  the 
company  decided  at  one  point  to  open  an  alternative  entrance  to  the  theatre  and  wait  there  for  the 
person  in  a  wheelchair. 

Mr.  Smith  says  there  was  no  written  policy  prior  to  November,  1996.  There  were  various 
attempts  to  formalize  a  training  program.  He  was  responsible  for  a  training  program  when  he 
transferred  to  Famous  Players  in  Toronto  in  the  mid  1990s.  He  had  nothing  to  do  with  any  of  the 
Complaints  that  are  before  the  Board.  He  was  not  involved  with  the  meetings  between  Mr. 
Peixoto  and  Ms  Turnbull.  He  also  had  nothing  to  do  with  the  proposed  renovations.  He  does 
recall  bumping  into  Mr.  Peixoto  after  he  met  with  Ms  Turnbull  and  that  the  former  said  he  was 
committed  to  accessibility. 

Mr.  Smith  testifies  that  in  1993,  "we  were  on  the  verge  of  recreating  our  company". 
Famous  Players  was  committed  to  its  biggest  expansion  with  new  facilities  that  were,  among 
other  things,  fully  accessible.  Mr.  Smith  testifies  that  "over  97  per  cent  of  [Famous  Players'] 
screens  are  accessible  today."  As  part  of  this  big  expansion,  the  company  looked  at  new  training 
tools  for  its  management  group  so  its  managers  could  make  "responsible  decisions".  Famous 
Players  developed  four  standards  of  service,  borrowed  from  the  Walt  Disney  Corporation  in  the 
United  States.  The  four  standards  in  order  of  importance  were:  safety;  courtesy;  efficiency  and 
effectiveness;  and  performance  (film  showing).  The  only  standard  that  could  never  be  sacrificed 
was  safety.  Safety  was  the  most  important  thing. 

Non-Admittance  Policy 

The  witness  says  Famous  Players  "agonized"  over  the  exclusion  policy.  Famous  Players 
became  "driven  by  its  operations  group".  It  had  received  feedback  of  difficulties  encountered  in 
its  inaccessible  theatres  in  terms  of  staff  making  decisions.  There  was  the  difficulty  of  allowing 
front  line  employees  making  decisions  based  on  the  degree  of  the  person's  disability  with  respect 
to  safety.  "How  do  you  empower  a  sixteen  year  old  or  junior  manager  to  make  a  decision  that 
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'yes,  you  can  come  in'  or  'no,  you  cannot'?"  Mr.  Smith  avers  that  "We  weren't  proud  that  the 
theatre  was  not  accessible."  There  was  the  difficulty  of  accommodating  different  degrees  of 
disability  regardless  of  whether  they  needed  staffs  assistance.  "You  were  making  discretionary 
decisions  at  the  door  and  that  creates  confusion.  Overriding  that  was  our  safety  concern.  At 
what  point  can  you  say  you  can't  assist."  The  staff  was  dealing  with  these  issues  inconsistently. 
The  policy  was  enacted  "to  eliminate  the  need  for  a  person  to  make  a  discretionary  call  about  the 
degree  of  disability.  It  was  hard  to  empower  staff  to  make  these  calls."  Mr.  Smith  also  makes 
the  comment,  "At  what  point  are  we  exposed  to  liability  by  permitting  access.  I  don't  know  how 
we  would  implement  a  decision  to  allow  them  in."  The  result  was  that  the  company 
implemented  a  policy  whereby  people  in  wheelchairs  would  not  be  admitted  to  inaccessible 
theatres. 

The  actual  policy  of  exclusion  was  implemented  in  the  fall  of  1995.  Nothing  was  put  in 
writing.  The  decision  effected  a  handful  of  theatres  across  the  country.  It  was  communicated 
through  the  general  managers  who  met  weekly.  The  general  manager  would  meet  with  the 
management  group  (theatre  managers,  assistant  managers)  and  this  group  would  communicate  it 
to  the  players  (employees).  Nothing  was  transmitted  in  writing.  If  Astra  Horner  received 
something  in  writing  as  she  testified,  it  was  because  Pablo  put  it  in  writing  himself. 

The  written  version  of  the  policy  (Exhibit  33)  was  formulated  by  Mr.  Smith  in 
November,  1 996  -  a  year  after  the  implementation  of  the  policy.  It  was  put  in  writing  because 
Mr.  Scher,  counsel  to  Ing  Wong-Ward,  had  requested  it.  Mr.  Smith  says  he  discussed  it  with 
Famous  Players'  General  Counsel,  Michael  Scher.  He  agrees  there  was  no  mention  of  free  taxi 
fare  in  the  policy.  Notwithstanding  that  Astra  Horner  gave  taxi  fare  to  Ms  Wong- Ward,  Mr. 
Smith  says  that  wasn't  contrary  to  the  policy.  "We  encouraged  management  to  do  whatever  they 
could  to  minimize  the  disappointment  and  frustration  that  persons  in  wheelchairs  would  have 
when  arriving  and  understanding  that  the  theatre  was  not  accessible  and  we  weren't  providing 
admission  to  them."  It  was  communicated  to  general  managers  to  do  whatever  you  could  to  try 
and  accommodate.  "The  written  policy  (Exhibit  33)  was  set  as  a  minimum,"  says  Mr.  Smith. 
"Our  culture  before  was  very  rigid  and  policies  were  enforced  top  down.  We  were  flipping  the 
pyramid."   The  "people  on  the  frontlines"  were  empowered  to  make  independent  decisions 
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regarding  issues  or  complaints.  Returning  admission  money  to  Ms  Wong- Ward  had  "nothing  to 
do"  with  the  written  policy  but  was  "a  service  issue",  according  to  the  witness.  He  says  there 
was  nothing  wrong  with  that  decision.  About  Ms  Horner  not  giving  a  free  pass,  the  witness 
states,  "She  could  have  done  that  but  it  was  not  a  mistake  not  to  have."  Mr.  Smith  does  make  the 
comment,  "I  was  surprised  that  Ms  Wong  got  her  money  back  because  she  saw  the  film."  He 
says  Ms  Horner  would  have  received  the  company  training  manual  which  did  not  contain  the 
written  exclusion  policy.  "I  don't  know  why  we  didn't  put  it  in  the  book." 

On  cross-examination,  Commission  counsel  queried  the  witness  about  the  staff 
inconsistently  following  the  exclusion  policy.  Mr.  Smith  replies,  "It  doesn't  surprise  me  that 
there  were  exceptions."  He  was  also  asked  whether  there  was  a  contradiction  in  philosophy.  On 
the  one  hand,  he  says  Famous  Players  wanted  to  empower  its  employees  and  on  the  other  hand, 
this  policy  does  not  give  management  any  discretion.  The  witness  responds,  "I  don't  see  any 
contradiction." 

Mr.  Smith  was  also  asked  whether  there  is  an  expectation  in  the  service  industry  that  staff 
help  patrons.  He  answers  'yes'.  "Before  the  policy,  staff  would  assist  even  if  it  added  risk  to 
staff."  A  prudent  employee  would  do  things  to  minimize  danger.  For  example,  he  agrees  that 
Famous  Players  would  provide  training  so  that  its  employees  wouldn't  unsafely  use  a  hot 
popcorn  machine.  He  cannot  remember  if  the  Handidactus  training  involved  how  to  lift  patrons 
in  wheelchairs. 

Risk  Assessment 

On  cross-examination,  Mr.  Smith  was  queried  about  patrons  assessing  risk  for 
themselves.  Commission  counsel  put  it  to  him  that  the  exclusion  policy  allowed  for  a  person  on 
crutches,  a  blind  person,  or  a  person  with  a  walker  to  assess  the  risk  to  himself  or  herself  without 
Famous  Players'  involvement.  Yet  a  person  in  a  wheelchair  was  not  accorded  the  same 
treatment.  All  potentially  involved  safety  considerations.  Mr.  Smith  says  it's  a  matter  of  degree. 
When  asked  if  he  was  suggesting  that  these  other  people  mentioned  can  assess  the  risk  but  that  a 
person  in  a  wheelchair  is  unable  to,  he  answered  that  "There  wasn't  specific  discussion  about  the 
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assessment  of  risk  of  a  person  in  a  wheelchair".  He  answered  that  a  person  using  a  walker  or  a 
blind  person  not  steady  on  his  feet  could  purchase  a  ticket.  Even  with  an  intoxicated  person,  it 
would  be  up  to  the  manager's  discretion  whether  to  admit  or  not.  The  Board  asked  Mr.  Smith 
why  give  the  discretion  to  managers  to  lei  in  other  people  but  not  persons  in  wheelchairs.  The 
answer  was  because  of  the  lack  of  accessibility  of  those  theatres. 

Staff  Training 

Mr.  Smith  avers  that  training  is  undertaken  at  the  theatre  level.  There  is  orientation  for 
new  hires,  staff  meetings,  sign-off  of  training  material  and  training  re:  disability  issues.  There  is 
material  dealing  with  that  issue  in  its  performance  plus  manual:  "guests  with  special  needs" 
which  includes  persons  in  wheelchairs.  In  Toronto,  the  company  had  specialized  training  for 
management,  particularly  for  those  in  the  inaccessible  theatres.  Famous  Players  hired 
Handidactus  to  do  the  training.  Handidactus  put  on  day  long  seminars.  It  is  now  done 
nationally.  The  participant's  manual  prepared  by  Handidactus  was  entered  as  Exhibit  61. 
Handidactus  had  people  with  disabilities  leading  different  parts  of  the  seminars.  He  testifies  that 
this  was  the  same  company  that  Famous  Players  hired  to  make  recommendations  for 
accessibility  changes  to  the  SilverCity  Eglinton.  Mr.  Smith  says  Handidactus  made 
recommendations  regarding  the  Paramount  and  SilverCity  Yorkdale  and  changes  were  made 
although  there  were  no  complaints  about  either  new  theatre. 

On  cross-examination,  it  was  put  to  Mr.  Smith  that  the  March,  1997  Famous  Players 

"Floor  Workbook"  (Exhibit  66)  states  at  page  22  under  the  heading  "What  should  you  do  to 

assist  a  Guest  in  a  wheelchair?": 

First  ask  the  Guest  IN  [sic]  the  wheelchair  if  they  would  like  any  assistance.  Let 
me  know  what  you  can  do  for  them  (i.e.  let  in  ahead  of  the  line,  help  them  make 
concession  purchases,  etc.). 

If  a  Guest  in  a  wheelchair  requests  to  be  carried  up  a  set  of  stairs  notify  a 
Manager. 

The  witness  acknowledges  that  it  doesn't  tell  the  employee  to  inform  a  person  in  a  wheelchair 
that  s/he  cannot  enter  an  inaccessible  theatre.  Mr.  Smith  says  this  was  given  to  staff.  Managers 
used  this  to  train  staff.  It  was  distributed  nationally.  The  witness  also  states  that  an  employee  in 
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an  accessible  theatre  might  want  to  help  a  disabled  person  up  two  stairs  and  "we  would  help. 
This  would  be  an  acceptable  risk." 

Mr.  Smith  was  also  asked  questions  about  Famous  Players  "Theatre  Policy  Manual", 

revised  March  21,  1995  (Exhibit  65).  Specifically,  at  page  4  under  the  section  "Disabled  Guests 

and  Guests  Needing  Assistance"  it  states: 

Guests  requiring  assistance  at  our  theatres  must  be  provided  for  in  whatever 
manner  best  suits  their  needs... Whenever  possible  special  consideration  is  given 
these  guests  in  entering,  in  exiting,  and  in  making  purchases  at  our  concession 
counter.  Guide  dogs  are  always  admitted. 

Mr.  Smith  says  this  manual  was  given  to  managers  and  was  updated  in  2000.  He  says  this 
reflected  the  company's  policies  "when  we  were  carrying  chairs".  Mr.  Smith  notes  that  Famous 
Players  has  gone  through  a  "massive  expansion"  which  included  new  polices  and  practices. 

Ms  Wong- Ward's  counsel  posed  questions  to  the  witness  about  the  degree  of  risk  to 
persons  in  wheelchairs  and  ambulatory  patrons  (e.g.,,  those  using  a  walker  or  cane).  Mr.  Smith 
acknowledges  that  there  were  incidents  with  ambulatory  people  or  people  rushing  and  slipping. 
Fortunately  there  were  no  serious  injuries.  He  states  that  escalators  and  stairs  can  be  dangerous 
and  that  it  is  a  matter  of  degree.  "Famous  Players  looks  at  minimizing  and  reducing  risk."  It's  a 
question  of  the  degree  of  accommodating  persons  in  wheelchairs.  Counsel  put  it  to  him  that  the 
exclusion  policy  doesn't  address  risk  by  degree:  it's  an  out  and  out  ban.  Mr.  Smith  agreed  that  a 
blanket  ban  doesn't  allow  for  the  assessment  of  the  degree  of  risk  or  individual  accommodation. 
It  also  takes  away  discretion  from  management.  "If  we  provided  access,  it  would  change  the 
nature  of  the  complaints.  In  and  out  isn't  the  only  issue  here." 

Mr.  Smith  also  admits  in  cross-examination  that  "economics"  might  be  an  issue.  Famous 
Players  could  pay  for  renovations  but  it  may  not  be  "cost  effective".  It  depends,  inter  alia,  on 
the  viability  of  the  individual  theatre.  Architectural  barriers  might  be  an  issue  too.  Legal 
liability  was  also  a  concern  and  they  got  a  legal  opinion.  When  counsel  suggested  that  liability 
was  the  "overriding  concern"  as  the  company  didn't  get  a  risk  assessment  report,  Mr.  Smith 
answered,  "No,  it  was  a  combination." 
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Mr.  Smith  remarks  that  "accessibility  is  a  matter  of  degree".  For  example,  at  the  Eglinton 
Theatre,  the  company  wouldn't  allow  a  person  in  a  wheelchair  to  enter  via  the  inaccessible  front 
part. 

Free  Ticket  for  Companion/Attendant 

The  witness  states  that  Famous  Players  changed  its  policy  again  in  1999  to  allow  free 
admission  to  a  companion/attendant  of  a  patron  in  a  wheelchair.  Mr.  Smith  was  involved  in  the 
policy  decision.  The  free  ticket  policy  had  been  abandoned  in  early  1990.  The  policy  was 
changed  to  disallow  free  tickets  due  to  a  B.C.  human  rights  case.  It  involved  a  person  with 
Down's  Syndrome  who  wanted  the  companion's  ticket  to  be  free.  The  person  was  told  that  it 
only  applied  to  a  patron  in  a  wheelchair.  The  person  with  a  disability  filed  a  complaint  with  the 
B.C.  Human  Rights  Commission.  It  was  resolved  in  mediation.  As  a  result,  Famous  Players 
abandoned  its  free  companion  ticket  policy.  Mr.  Smith  says  the  human  rights  officer  remarked 
that  persons  in  wheelchairs  may  view  the  free  ticket  as  "demeaning".  The  policy  changed  back 
in  1999  following  a  mediated  settlement  in  a  human  rights  dispute  in  Halifax,  Nova  Scotia. 
"We've  had  a  tough  time  with  this  policy,"  comments  Mr.  Smith. 

Sign-In  Log 

With  the  complimentary  companion  ticket  pass,  there  is  no  "paper  trail".  However,  the 
cashier  must  reconcile  every  pass  given.  A  way  of  doing  this  is  achieved  by  asking  the  person  in 
the  wheelchair  or  companion/attendant  for  the  companion's  name  and  telephone  number.  This  is 
the  same  procedure  for  those  with  an  annual  pass.  "We  want  a  system  of  accountability." 

Pamela  Cluff 

Ms  Cluff  is  the  President  of  the  research  and  consulting  firm  of  Associated  Planning 
Consultants  and  the  senior  design  partner  of  Cluff  &  Cluff,  Architects.  She  was  retained  by 
Famous  Players.  On  consent  of  the  parties,  and  upon  reviewing  her  impressive  curriculum  vitae 
(Exhibit  67),  the  Board  qualified  her  as  an  expert  on  disability  and  related  issues.  She  has  been 
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an  architect  for  over  forty  years.  In  addition  to  her  work  as  an  architect  and  designer,  she  has 
also  been  a  lecturer  and  made  "contributions  with  respect  to  the  needs  of  persons  with  varying 
physical  disabilities"  including  as  an  accessibility  consultant  to  Toronto  2008  Olympic  Bid, 
Toronto  City  Hall,  Casino  Rama,  Toronto  Transit  Commission  and  many  corporations. 
According  to  her  c.v.,  she  also  had  made  a  video  on  "Disabled  Employees  in  the  Work 
Environment"  for  the  Ontario  Ministry  of  Government  Services.  She  has  developed  Fire  Safety 
Guidelines  for  Disabled  users  in  Government  of  Ontario  buildings.  In  1973,  Ms  Cluff  was  also 
a  founding  member  of  the  Mayor's  Task  Force  on  the  Elderly  and  the  Disabled  and  author  of  its 
first  report.  Among  her  numerous  volunteer  work,  she  was  Chair  of  the  Standing  Committee  on 
Barrier  Free  Design,  Ontario  Building  Code,  1985-93  and  Vice-Chair  of  the  Ontario  Fire 
Commission,  1990-94.  Pamela  Cluff  has  also  written  extensively  in  her  field.  She  has  received 
numerous  awards  for  her  contributions,  including  the  first  Amethyst  Award  from  the  Premier  of 
Ontario  in  1985  for  her  contributions  to  the  field  of  barrier  free  design  and  the  City  of  Toronto 
Civic  Award  in  1978  for  her  work  on  behalf  of  the  elderly  and  the  disabled.  She  has  also 
completed  a  Cineplex  Odeon  Accessibility  Evaluation  Report  for  the  Commission  in  1989. 

Ms  Cluff  was  hired  by  Famous  Players  in  1999  to  do  "Accessibility  Audits  on  four 
cinema  complexes  and  work  plans  for  remedial  action".  Her  Accessibility  Review  of  the 
Uptown,  Backstage  and  Plaza  Theatres  was  updated  in  April,  2000  (Exhibit  70)  and  the  one  for 
the  Eglinton  Theatre  was  finished  in  May,  2000  (Exhibit  71).  They  are  not  final  reports,  but 
"preliminary  suggestions. .  .generated  for  discussion  purposes". 

Commenting  on  her  Accessibility  Review  of  the  Uptown,  Backstage  and  Plaza  (Exhibit 
70),  Ms  Cluff  says  that  her  first  concern  was  basic  access  to  the  buildings:  how  to  get  in  and  to 
one's  seat.  Her  report  says  her  office  made  site  visits  where  "a  detailed  review",  measurements 
and  photographs  were  done.  Further,  "Architectural  working  drawings  of  all  sites  were  obtained 
and  also  reviewed,  to  ensure  a  basic  understanding  of  the  physical  plant  and  any  inherent 
limitations  to  providing  Accessibility."  The  same  detailed  review  as  quoted  above  was  done  for 
the  Eglinton  Theatre  and  is  similarly  stated  in  the  Exhibit  71  report.  She  testifies  that  she  did  not 
have  final  drawings,  or  mechanical/electrical  systems  information.  She  looked  at  the 
"fundamental  structural  and  spatial  issues"  and  the  "general  order  of  the  magnitude  of  the  costs". 
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She  explains  that  ''this  is  a  preliminary  budget."  She  also  took  into  account  hidden  or 
contingency  charges  in  her  estimates. 

Her  report  entered  as  Exhibit  70  notes  that  the  estimates  have  not  been  "ratified"  by  her 

cost  consultants.  Her  reports  conclude: 

The  cost  and  complexity  of  undertaking  this  type  of  renovation  cannot  be 
underestimated  as  both  the  Capital  Costs,  associated  interiors  and  staffing  costs 
plus  potential  loss  of  cash  flow,  must  all  be  considered. 

Although  not  a  cost  consultant  (quantity  suiveyor),  Ms  Cluff  acknowledges  that  construction 
costs  have  been  "stable"  over  the  last  ten  years.  It  is  "always  cheaper  to  do  these  renovations  all 
at  once.  The  more  concentrated  the  period,  the  better." 

She  states  that,  for  every  two  designated  spaces  you  provide  for  patrons  using 
wheelchairs,  the  theatre  loses  five  regular  seats.  She  advocates  a  higher  range  of  designated 
seating  than  the  Ontario  Building  Code.  Her  reports  deal  with  accessibility  for  people  with 
mobility  impairment  (e.g.,  low  vision,  mobile  impairment)  and  not  just  persons  in  wheelchairs. 

She  states  that  the  "downtime"  in  renovations  for  Famous  Players  would  be  as  much  as 
three  months  in  any  of  the  buildings,  and  not  less  than  two  months.  She  says  the  Backstage 
would  be  closed  for  business.  Part  of  the  renovations  could  be  scheduled  for  overtime.  She 
believes  the  Uptown  job  would  be  a  staggered  one  and  could  continue  in  partial  operation.  She 
says  that  the  work  in  the  Plaza,  a  leased  space,  could  affect  other  tenants  and  would  be 
structurally  complex  because  of  its  location  in  the  shopping  center.  It  could  take  more  than  three 
months  and  would  have  to  be  closed.  Regarding  the  old  Eglinton  Theatre,  it  would  be  a  simpler 
job  because  the  lobby  is  larger  and  those  changes  could  be  done  in  4-6  weeks,  during  which  time 
it  would  need  to  be  shut  down. 

The  expert  witness  testifies  that  the  Uptown/Backstage  was  once  one  huge  theatre  -  the 
Backstage  covered  the  actual  stage  of  the  original  theatre.  She  describes  the  differences  between 
ramped  or  sloped  floors  (e.g.,  auditoria  2  and  3  in  the  Uptown)  and  stadium  or  stepped  seating 
(e.g.,  auditorium  1  in  the  Uptown  and  the  new  SilverCity  multiplexes).     Stadium  seating  is 
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particularly  difficult  for  persons  in  wheelchairs.  Her  reports  indicate  that  the  Uptown  has  one 
large  upper  level  auditorium  and  two  smaller  lower  level  auditoria;  the  Backstage  has  two 
auditoria  -  one  on  the  main  level  and  one  on  the  second  floor;  the  Plaza  has  two  auditoria  in  its 
basement  location  in  the  mall;  and  the  Eglinton  has  one  large  auditorium. 

The  auditoria  that  she  felt  could  not  be  made  wheelchair-accessible  were  the  upper  level 
one  at  the  Backstage  and  the  upper  seating  section  (which  has  stadium  seating,  not  ramped  or 
sloped  seating)  of  the  Eglinton  Theatre.  Regarding  the  Backstage  one,  she  recommends 
considering  alternating  shows  with  the  auditorium  below.  She  says  one  cannot  put  in  an  elevator 
due  to  the  structural  impediments  including  the  location  of  the  projection  booth.  "It  is  not 
physically  possible,"  says  Ms  Guff.  She  does  make  "modest"  recommendations  for  it  (e.g., 
handrails).  Both  reports  provide  the  following  reason:  that  they  "cannot  reasonably, 
economically  or  physically,  be  made  accessible  to  wheelchair  users,  since  there  is  little  or  no 
space  for  the  location  of  a  full  elevator  to  this  level".  All  things  being  equal,  Ms  Cluff  prefers 
ramped  or  sloped  seating  to  the  new  stadium  seating,  as  the  former  is  easier  to  accommodate 
persons  in  wheelchairs.  However,  ramped  seating  isn't  always  possible.  She  avers  that  stadium 
seating  is  more  common  in  new  construction,  e.g.,  theatres,  sporting  arenas,  schools. 


Her  revised  estimate  of  the  costs  of  the  renovations  (Exhibit  74)  are  as  follows: 
Uptown:         audit.  1  -  upper  level         $  434,700.00 
audit.  2  -  lower  level  36,000.00 
audit.  3  -  lower  level  84,400.00 

555,100.00 


Backstage:      audit.  4  -  upper  level  10,000.00 
audit.  5  -  lower  level  101,200.00 

111,200.00 

Plaza:  audit.  1 -basement  137,600.00 

audit.  2  -  basement  77,600.00 

215,200.00 
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Eglinton  :       audit.  1  -  main  level  139,750.00 


TOTAL  COST  :  $  1 ,02 1 ,250.00 

Ms  Cluff  testifies  about  the  nature  and  specifics  of  the  work  she  recommended  to  be  done 
at  the  four  theatres.  They  are  found  in  detail  in  her  two  Accessibility  Review  reports  (Exhibits 
70  and  71). 

Fires  and  People 's  Reactions 

Famous  Players'  counsel  asked  her  about  fire  and  safety  concerns  at  those  theatres.  Ms 
Cluff  testifies  that  she  has  studied  a  great  deal  about  how  people  behave  during  fires.  Ms  Cluff 
states  that  a  "safe  area  of  refuge"  [per  the  Ontario  Fire  Code]  for  persons  in  wheelchairs  would 
be  constructed.  Presently,  there  is  no  safe  area  of  refuge  -  one  that  is  properly  ventilated  and 
protected  against  heat  and  smoke  with  a  communications  system  -  in  any  of  the  theatres  in 
question.  At  present,  they  would  stay  in  their  seats  until  someone  would  help  them.  In  a  fire,  the 
fire  and/or  smoke  may  not  be  containable.  She  comments,  "Smoke  is  the  killer",  so  everyone 
needs  to  get  out.  The  problem,  she  says,  is  that  during  the  chaos,  people  may  stumble  over  each 
other  when  panicked.  Most  of  these  buildings  have  smoke  detectors  and  two  stage  fire  alarms. 
During  the  first  alarm,  someone  over  a  loud  speaker  will  indicate  they  are  checking  it.  If  proven, 
the  second  stage  alarm  goes  off  and  directions  are  given  how  to  evacuate.  "You  must  create 
designated  handicapped  spaces  so  patrons  don't  trip  over  the  wheelchair  and  so  that  the 
wheelchair  does  not  block  the  aisle  ways."  She  testifies  that  a  person  in  a  wheelchair  may  be  a 
risk  to  others  in  the  course  of  an  evacuation.  She  notes  that  elevators  and  escalators  are  shut 
down  during  a  fire.  A  person  in  a  wheelchair  "would  be  very  dependent  on  a  companion  to  carry 
them  down  stairs." 

As  prudent  building  owners,  one  needs  to  have  a  fire  safety  plan  that  is  operational.  Ms 
Cluff  states  that  Famous  Players  must  advise  persons  in  wheelchairs  of  the  risk  in  an  inaccessible 
theatre.  A  person  in  a  wheelchair  may  not  have  considered  if  they  create  a  risk  to  other  patrons. 
She  notes  that  there  is  no  requirement  to  retroactively  bring  the  theatre  up  to  the  current  Ontario 
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Building  Code  standards.  However,  if  one  makes  major  or  substantial  alterations,  the  owner 
must  then  do  so. 

On  cross-examination,  Ms  Cluff  agrees  that  in  fire  emergencies,  persons  in  wheelchairs 
do  not  have  bad  judgment  per  se\  they  would  act  as  any  other  human  being.  They  would  make  a 
judgment  call  for  themselves  or  their  companion.  One  of  the  problems,  she  says,  is  people's  lack 
of  knowledge  about  fires.  The  principle  is  that  you're  supposed  to  stay  calm  and  exit  calmly.  "A 
frail  person,  like  a  senior,  might  be  very  dependent  on  someone  to  assist  them."  Designated 
wheelchair  seating  is  prudent  to  reduce  risk  of  injury  to  the  person  in  a  wheelchairs  and  other 
patrons. 

Ms  Cluff  testifies  that  during  a  fire,  people  will  act  in  diverse  ways  depending  on  their 
knowledge  and  experience.  "I  have  studied  a  lot  about  how  people  behave  in  fires."  In  the 
ambulatory  population,  there  will  be  those  who  will  panic.  Panic  may  occur  when  the  route  or 
door  they  expected  to  use  is  blocked  -  the  presumed  orderly  method  to  leave  is  broken  down.  It 
is  important,  she  avers,  to  have  a  building  that  physically  is  able  to  accommodate  an  evacuation. 
Trained  staff  and  a  public  who  is  aware  how  to  evacuate  are  key. 

The  expert  witness  agrees  that  people  other  than  those  in  wheelchairs,  like  the  obese, 
seniors,  people  with  small  children,  might  present  "safety"  problems  during  a  fire.  She 
acknowledges  that  there  are  sometimes  difficult,  yet  surmountable  obstacles.  She  admits  that 
there  are  some  people  in  wheelchairs  who  can  use  stairs  and  escalators.  However,  during  cross- 
examination,  Ms  Cluff  was  quite  adamant  that,  "It  is  inappropriate  for  wheelchair  users  to  be  on 
escalators  under  any  circumstances,  even  with  a  companion.  I  have  seen  athletes  in  wheelchairs 
do  this  as  a  'dare'  on  escalators  independently."  She  admits  that  this  falls  outside  her  realm  of 
expertise. 
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THE  LAW 


Discrimination  and  Human  Dignity 

Discrimination  and  human  dignity  are  at  the  core  of  what  the  Code  is  all  about. 

Interestingly,  neither  is  defined  there.  Not  surprisingly,  courts  and  human  rights  tribunals  across 

Canada  (and  indeed  the  world)  have  written  much  about  these  terms  and  what  they  mean.  The 

most  quoted  definition  of  "discrimination"  in  the  case  law  is  that  of  Mclntrye  J.  writing  for  the 

Supreme  Court  of  Canada  in  the  landmark  case  of  Andrews  v.  Law  Society  of  British  Columbia, 

[1989]  1  S.C.R.  143  at  174: 

I  would  say  then  that  discrimination  may  be  described  as  a  distinction,  whether 
intentional  or  not  but  based  on  grounds  relating  to  personal  characteristics  of  the 
individual  or  group,  which  has  the  effect  of  imposing  burdens,  obligations,  or 
disadvantages  on  such  individual  or  group  not  imposed  upon  others,  or  which 
withholds  or  limits  access  to  opportunities,  benefits,  and  advantages  available  to 
other  members  of  society. 

Being  treated  the  same  or  differently  per  se  does  not  trigger  a  discriminatory  claim.  The 
differential  treatment  must  have  a  pejorative  element  to  the  individual  or  the  group  to  which  the 
individual  belongs.  Conversely,  differential  treatment  providing  a  benefit  is  deemed  to  be 
acceptable  by  virtue  of  section  1 5(2)  of  the  Canadian  Charter  of  Rights  and  Freedoms,  Part  I  of 
the  Constitution  Act,  1982,  being  Schedule  B  of  the  Canada  Act  1982  (U.K.),  1982,  c.ll 
^Charter")  and  section  14  of  the  Code.  Both  sanction  "special  programs"  or  affirmative  action 
that  would  ameliorate  the  conditions  of  the  disadvantaged. 

At  the  heart  of  discrimination  is  the  question  of  human  dignity.  This  word  was  raised 

frequently  in  the  instant  case  by  witnesses  and  counsel  alike,  and  not  surprisingly,  appears  in 

most  human  rights  cases.   In  Law  v.  Canada  (Minister  of  Employment  and  Immigration)  (1999), 

170  D.L.R.  (4th)  1,  the  Supreme  Court  of  Canada  wrote  at  para.  53: 

What  is  human  dignity?... As  noted  by  Lamer  C.J.  in  Rodriguez  v.  British 
Columbia  (Attorney  General),  [1993]  3  S.C.R.  519  at  p.  554,  107  D.L.R.  (4th) 
342,  the  equality  guarantee  in  s.  15(1)  is  concerned  with  the  realization  of 
personal  autonomy  and  self-determination.  Human  dignity  means  that  an 
individual  or  group  feels  self-respect  and  self-worth.  It  is  concerned  with 
physical  and  psychological  integrity  and  empowerment.    Human  dignity  is 
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harmed  by  unfair  treatment  premised  upon  personal  traits  or  circumstances  which 
do  not  relate  to  individual  needs,  capacities,  or  merits... Human  dignity  is  harmed 
when  individuals  and  groups  are  marginalized,  ignored,  or  devalued,  and  is 
enhanced  when  laws  recognize  the  full  place  of  all  individuals  and  groups  within 
Canadian  society. 

The  Board  has  kept  the  Court's  well  articulated  definition  of  these  two  key  terms  "in  the 
back  of  its  mind"  throughout  this  case.  The  Board  is  also  mindful  that  while  almost  everyone 
philosophically  agrees  with  the  principles  of  enhancing  dignity  and  eliminating  discrimination, 
there  is  a  divergence  when  these  concepts  are  applied  to  distinct  situations.  And  like  other 
paramount  goals,  they  are  not  in  isolation  but  often  must  be  balanced  against  other  fundamental 
considerations,  like  the  welfare  and  safety  of  individuals.  This  too  will  hopefully  become 
apparent  in  these  Reasons. 

Prima  Facie  Case  of  Discrimination:  Direct  and  Adverse  Effect 

This  case  is  about  services  and  facilities,  namely  movie  theatres.  Section  1  of  the  Code 
provides  that  "Every  person  has  a  right  to  equal  treatment  with  respect  to  sendees,  goods  and 
facilities,  without  discrimination  because  of  ...handicap."  Section  9,  the  general  prohibition 
section,  states  that,  "No  person  shall  infringe  or  do,  directly  or  indirectly,  anything  that  infringes 
a  right  under  this  Part."  The  Commission  has  the  legal  burden  of  proving  that  Famous  Players 
contravened  sections  1  and  9  of  the  Code.  Once  a  prima  facie  case  has  been  established,  the 
burden  then  shifts  to  Famous  Players  to  provide  a  legal  justification  or  defence. 

Counsel  agree  that  as  a  result  of  the  Supreme  Court  of  Canada's  decision  in  British 
Columbia  (Public  Service  Employee  Relations  Commission)  v.  B.C.G.S.E.U.  (1999),  176  D.L.R. 
(4th)  1  ("Meiorin"  -  after  the  grievor  at  first  instance)  and  the  Code's  specific  wording  in  section 
1 1  (adverse  affect)  and  section  1 7  (handicap  defence)  both  providing  for  accommodation  to  the 
point  of  undue  hardship,  there  is  no  need  to  differentiate  between  direct  and  adverse  effect 
discrimination  for  the  purposes  of  this  case.  In  Meiorin,  the  Supreme  Court  signalled  to  courts 
and  human  rights  tribunals  across  Canada  that  they  should  abandon  the  traditional  distinction 
between  direct  discrimination  and  adverse  effect  discrimination  and  instead  adopt  a  "unified 
approach"  towards  discrimination  and  any  defence  thereto. 
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The  Ontario  Court  of  Appeal  recently  applied  this  approach,  albeit  by  way  of  obiter  dicta, 

in  Entrop  v.  Imperial  Oil  Ltd.  (2001),  50  O.R.  (3d)  18.  That  case  involved  an  employer  who 

implemented  an  alcohol  and  drug  testing  policy  for  its  employees.    Laskin  J. A.,  writing  for  the 

Court,  stated  at  para.  77: 

[t]he  wording  of  the  statutory  defences  available  to  an  employer  under  Ontario's 
Code  differs  from  the  wording  under  the  British  Columbia  Code... In  the  case  of 
handicap  discrimination,  s.  17  of  the  Ontario  Code  has  no  counterpart  in  the 
British  Columbia  Code.  The  difference  in  wording  in  the  two  statutes  raises  the 
question  whether  the  Supreme  Court's  three-step  test  for  justifying  a  prima  facie 
discriminatory  workplace  rule  should  be  applied  in  this  case. 

Notwithstanding  his  concern,  he  did  just  that,  finding  that  the  three  step  Meiorin  test  applies  to 
either  the  section  11  or  1 7  defence. 


Arguably,  the  problem  of  applying  Meiorin  and  Entrop  to  the  Code  does  not  confront  one 
when  dealing  with  direct  and  adverse  effect  cases  involving  the  ground  of  "handicap".  That  is 
because,  although  worded  differently,  both  section  11  and  17  provide  that  the  Board  must 
determine  whether  a  respondent  accommodated  a  complainant  to  the  point  of  undue  hardship. 
As  it  did  in  a  similar  case  involving  wheelchair  access  to  a  movie  theatre,  Brock  v.  Tarrant  Film 
Factory  Limited  et  «/.,  [2000]  O.H.R.B.I.D.  No.  5,  the  Board  finds  that  the  instant  Complaints 
are  more  akin  to  direct  discrimination.  Accordingly,  the  Board  will  be  determining  whether 
section  1  of  the  Code  was  violated  and  whether  Famous  Players  made  out  a  section  1 7  defence. 

Section  17  and  the  Duty  to  Accommodate 

Section  17(1)  and  (2)  read: 

(1)  A  right  of  a  person  under  this  Act  is  not  infringed  for  the  reason  only  that  the 
person  is  incapable  of  performing  or  fulfilling  the  essential  duties  or  requirements 
attending  the  exercise  of  the  right  because  of  handicap. 

(2)  The  Commission,  the  board  of  inquiry  or  a  court  shall  not  find  a  person  incapable 
unless  it  is  satisfied  that  the  needs  of  the  person  cannot  be  accommodated  without 
undue  hardship  on  the  person  responsible  for  accommodating  those  needs, 
considering  the  cost,  outside  sources  of  funding,  if  any,  and  health  and  safety 
requirements,  if  any. 
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Notwithstanding  that  the  wording  of  section  17  may  suggest  it  was  meant  for 
discriminatory  practices  in  employment  on  the  ground  of  handicap,  the  Board  has  applied  it  to 
disability  discrimination  cases  outside  of  the  employment  field,  e.g.,  goods,  services,  facilities 
and  accommodation.  See  Brock,  supra;  Lewis  v.  York  Region  Board  of  Education,  [1996] 
O.H.R.B.I.D.  No.  25;  Elliott  v.  Epp  Centres  Inc.  (No.  2)  (1996),  26  C.H.R.R.  D/177;  Quesnel  v. 
London  Educational  Health  Centre  (1997),  28  C.H.R.R.  D/474.  The  Board  does  so  again  herein. 

It  is  accepted  that  the  test  for  establishing  a  section  17  defence  is  a  high  one.  In  Central 

Okanagan  School  District  v.  Renaud,  [1992]  2  S.C.R.  970,  at  984,  the  Supreme  Court  of  Canada 

rejected  the  American  de  minimus  test  for  accommodation: 

The  Hardison  de  minimus  test  virtually  removes  the  duty  to  accommodate  and 
seems  particularly  inappropriate  in  the  Canadian  context.  More  than  mere 
negligible  effort  is  required  to  satisfy  the  duty  to  accommodate.  The  use  of  the 
term  "undue"  infers  that  some  hardship  is  acceptable;  it  is  only  "undue"  hardship 
that  satisfies  this  test. 

Legislative  History  of  Section  17 

The  section  16  defence  in  the  1981  Code  was  radically  different  from  the  current  one 
(renumbered  section  17  in  the  Revised  Statutes  of  Ontario  1990)  which  was  assented  to  on 
December  18,  1986  and  which  came  into  force  on  April  18,  1988.  From  June  15,  1982  when  the 
present  Code  was  proclaimed  in  force  to  April  18,  1988,  section  16(1)  provided  a  respondent 
with  a  lower  threshold  defence  in  the  area  of  provision  of  services.  It  read: 

(1)  A  right  of  a  person  under  this  Act  is  not  infringed  for  the  reason  only, 

(a)  that  the  person  does  not  have  access  to  premises,  services,  goods,  facilities  or 
accommodation  because  of  handicap,  or  that  the  premises,  services,  goods, 
facilities  or  accommodation  lack  the  amenities  that  are  appropriate  for  the  person 
because  of  handicap;  or 

(b)  that  the  person  is  incapable  of  performing  or  fulfilling  the  essential  duties  or 
requirements  attending  the  exercise  of  the  right  because  of  handicap. 
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Section  16(l)(a)  essentially  allowed  a  respondent  to  escape  liability  if  the  only  reason  for 
its  alleged  liability  was  lack  of  access  or  "lack  of  amenities".  That  defence  was  removed 
effective  April  18,  1988.  Thereafter,  a  respondent  would  have  to  show  that  the  complainant  was 
"incapable"  but  only  after  being  satisfied  that  s/he  could  not  be  accommodated  to  the  point  of 
hardship  based  on  cost,  health  and  safety  or  outside  sources  of  funding.  The  importance  of  this 
change  will  be  highlighted  later  in  these  Reasons.  Commission  counsel  refers  to  this  significant 
change  in  1988  as  a  "silent  revolution  that  went  unnoticed".  In  Elliott,  supra,  a  case  of 
discrimination  in  the  provision  of  services  on  the  ground  of  disability,  the  cause  of  action 
occurred  two  months  after  the  legislative  amendments  mentioned  above  came  into  force.  The 
Board  commented  at  para.  44,  ". .  .it  demonstrates  clear  legislative  intent.  The  intent  is  to  impose 
on  the  general  public  a  duty  to  make  life  in  the  community  accessible  for  all  people  in  Ontario." 

DID  FAMOUS  PLAYERS  VIOLATE  THE  CODE  BY  FAILING  TO  PROVIDE 
WHEELCHAIR-ACCESSIBLE  THEATRES  TO  THE  COMPLAINANTS? 

Prima  Facie  Case 

The  Board  finds  that  failure  to  provide  access  to  a  facility  or  service  constitutes  a  prima 
facie  violation  of  section  1  of  the  Code.  Equal  treatment  based  on  disability  means  that  persons 
with  disabilities  have  a  right  to  the  provision  of  services  and  facilities  in  as  dignified  and  full  a 
way  as  able-bodied  individuals.  Applying  this  to  the  case  at  bar,  persons  using  wheelchairs  had 
just  as  much  a  right  to  be  granted  admittance  to  a  Famous  Players  theatre  and  watch  a  movie  as 
able-bodied  patrons  or  those  with  a  mobility  impairment  that  did  not  require  the  use  of  a 
wheelchair.  This  includes  a  facility  that  would  allow  a  person  using  a  wheelchair  to  do  what 
other  patrons  not  in  wheelchairs  do:  e.g.,  buy  tickets,  enter  the  building,  buy  concession  stand 
products,  use  the  washroom,  enter  the  auditorium,  sit,  watch  the  movie  and  exit. 

The  Board  is  satisfied  from  the  evidence  that  Famous  Players  denied  a  wheelchair- 
accessible  theatre  to  each  of  the  Complainants.  Some  of  the  Complainants  actually  used  the 
non-accessible  facilities  (Chapman,  Fragale,  and  Wong- Ward),  while  one  complainant  chose  not 
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to  upon  learning  ol  its  inaccessibility  (Turnbull)  and  still  another  was  denied  use  of  the  theatre  by 
being  told  that  he  could  not  be  admitted  due  to  the  company's  ban  (Macaulay). 

The  Board  also  finds  that  the  Respondent  violated  the  Code  by  providing  unequal 
facilities  in  the  sense  that  Famous  Players  showed  films  and  held  special  events  exclusively  at 
the  Uptown  and  Backstage  theatres.  The  Board  accepts  the  evidence  that  the  Uptown  would 
show  films  exclusively  there  at  midnight  and  also  during  the  day  (film  "Pan  Tadeusz").  The 
most  obvious  example  is  the  Film  Festival  showings  and  galas  at  the  Uptown/Backstage.  Before 
the  ban,  persons  using  wheelchairs  would  attend  these  events  in  difficult  circumstances  -  e.g.,  no 
ramps  in  the  entrance  or  auditoria,  no  designated  seating,  no  accessible  concession  stands  or 
washrooms,  etc. 

Accommodation  Defence 

Having  found  a  prima  facie  violation,  the  Board  considers  whether  Famous  Players  has 
established  its  section  1 7  defence  of  accommodation  to  the  point  of  undue  hardship. 

Submissions 

Famous  Players  says  it  did  spend  a  significant  amount  of  money  renovating  some  of  its 
Toronto  theatres  -  the  Cumberland  and  Hollywood  -  to  make  them  wheelchair-accessible.  The 
failure  to  renovate  the  other  theatres  in  question  must  be  seen  in  the  global  context  of  its  $1 
billion  expansion  since  1994,  building  new,  state  of  the  art  and  fully  accessible  multiplexes  while 
closing  its  outdated,  older  and  often  inaccessible  theatres.  As  stated  in  the  Respondent's 
amended  pleading: 

Famous  Players  Inc.'s  current  program  of  construction  of  new  barrier  free  and 
wheelchair-accessible  theatres,  and  the  wide  selection  of  movies  offered  by 
Famous  Players  Inc.  at  wheelchair-accessible  theatres  in  the  Greater  Toronto  Area 
(the  "GTA"),  would  make  it  an  improvident  use  of  resources  to  carry  out  the 
renovations  necessary  to  make  the  theatres  in  question  accessible. 

It  is  Famous  Players'  submission  that  such  an  "improvident  use  of  resources"  amounts  to  undue 
hardship  based  on  cost. 
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The  Commission  and  Complainant  Wong- Ward  say  that  the  Respondent  has  failed  to 
prove  its  defence  of  failure  to  accommodate  to  the  point  of  undue  hardship.  They  reject  the 
"improvident"  defence.  It  does  not  belong  in  the  "cost"  consideration.  The  only  "cost" 
argument  the  Respondent  could  make  was  that  it  could  not  afford  the  cost  of  making  the  theatres 
wheelchair-accessible.  As  Famous  Players  agreed  that  it  would  not  argue  that  it  lacked  the 
resources  to  afford  the  renovations  so  that  it  would  not  have  to  release  its  financial  statements 
and  other  financial  information,  it  has  not  made  out  the  defence.  They  also  submit  that  the 
company  has  not  established  the  defence  based  on  health  and  safety  and  outside  sources  of 
funding  heads  of  the  undue  hardship  defence. 


Analysis 

To  deal  with  the  issues  below,  the  Board  provides  the  following  chronology  of  key 

events: 

Dec.  1986     Code  amendment  assented  to  (not  yet  in  force):  s.  16(1  )(a)  "lack  of  access/ 

amenities  defence  removed;  new  defence  of  accommodation... undue  hardship 
Apr.  1988     Code  amendment  above  in  force 

May  1 990    Wadley's  encounter  at  Cumberland;  not  admitted;  Wadley  writes  Famous 
Players  asking  for  Cumberland  and  Uptown  to  be  made  accessible;  Famous 
Players  responds  with  safety  concerns;  says  it's  looking  for  new  Bloor  and 
Yonge  area  location 

Oct.  1993     Turnbull's  incident  at  Cumberland;  requests  accommodation  and  inaccessible 

theatres  in  Toronto  be  made  accessible 
Dec.  1993     Carsten's  memos  to  Sahl  re:  accessibility  review/cost  for  Uptown,  Cumberland, 

Plaza  and  Hollywood 
Aug.  1 994     Chapman's  incident  at  Yorkdale 

Fall  1995      Famous  Players  adopts  blanket  ban  or  non-admittance  policy 

May  1996     Fragale's  two  incidents  at  Yorkdale 

Sept.  1996     Wong-Ward's  incident  at  Uptown 

1996  Famous  Players  renovates  Cumberland:  made  accessible 

Nov.  1 996     Blanket  ban  put  in  writing  (Exhibit  33) 


64 


1  qq^ 

L/CL.  I77O 

lvldL-dUlay  i  illL/lUCllL  til  OlXvlCtLUlJ 

1  QQ7 

1  yy  1 

ralllUUb  I  layCIS  ICIlUVdlCb  nUliy WUUU.  UlaUL/  aLtCoblUlC  allU  ClUbCU  J   y\*a.i  laid 

Un,,  1  QQ7 

1N0V.  1  yy  1 

oiivei^ity  Mississauga  opens 

May  1  yyo 

oiiverL,ny  Kicnrnonu  nin  opens 

XTr>\/  1  QQR 
InOV.  lyyo 

OliVCIv^Ily    I  Ull^C  .CglllllUIl  ^CIHIC  dilU  V^(Jlli>CUlll  OLdl  L/UIUugll  UpCIl 

pPK    1 QQO 
ret),  lyyy 

LUlUooUo  \^01       W  ayo  tUU  dllll   /  j  UUCllo 

Mpv  1  000 
ividy  1  yyy 

I  dldlllUUIU  ^UUWlllUWll  lUIwilLU^  UpCllo 

May  1 999 

new  University  theatre  (Bloor  and  Bay)  deal  rails  through 

June  1999 

SilverCity  Yorkdale  opens 

1999 

Famous  Players  reinstates  free  companion  ticket  policy:  adopts  "sign-in"  policy 

"Improvident  Use"  Defence 

The  Board  rejects  Famous  Players'  argument  regarding  "improvident  use  of  resources". 
The  Board  notes  that  the  Respondent  has  not  provided  the  Board  with  any  case  law  where  this 
argument  has  been  accepted  and  imported  into  the  consideration  of  "cost"  under  the  duty  to 
accommodate  to  the  point  of  undue  hardship.  That  of  course  does  not  defeat  its  argument  which 
is  indeed  a  novel  one. 

Famous  Players  could  have  produced  its  financial  statements  and  other  financial 
information  regarding  the  company  and  the  specific  theatres  in  question.  It  refused.  The 
Commission's  and  Complainant  Wong- Ward's  motions  for  production  were  denied  on  the  basis 
that  Famous  Players'  counsel  undertook  that  it  would  not  argue  inability  to  pay  for  the 
renovations  as  a  defence,  but  that  it  was  an  improvident  use  of  money.  Indeed,  its  Amended 
Response  makes  no  mention  of  an  "inability  to  pay"  defence.  Accordingly,  the  Board  ruled  that 
the  ability  of  the  Respondent  to  shoulder  the  cost  of  the  renovations  or  the  profitability  of  the 
theatres  in  question  were  not  in  issue.  The  confidential  information  sought  (financial  statements 
of  the  company,  profit/loss  information  for  individual  theatres)  was  not  arguably  relevant  given 
Famous  Players'  position  with  respect  to  its  defences. 
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Famous  Players  is  attempting  to  do  indirectly  what  it  chose  not  to  do  directly:  argue  the 

"cost"  defence.  In  this  case,  the  Board  sees  the  Respondent's  argument  of  "improvident  use"  of 

money  as  tantamount  to  a  defence  of  "wasted  money"  or  "throwing  good  money  after  bad". 

Such  considerations  do  not  form  part  of  "cost"  in  the  section  17  defence.  To  allow  otherwise 

would  significantly  lower  the  bar  for  the  accommodation  requirement.  This  would  thwart  the 

direction  the  Supreme  Court  of  Canada  has  given  regarding  the  importance  of  not  setting  too  low 

a  threshold  for  accommodation.   This  is  reflected  in  the  Court's  comments  in  British  Columbia 

(Superintendent  of  Motor  Vehicles)  v.  British  Columbia  (Council  of  Human  Rights),  [1999]  3 

S.C.R.  868,  at  para.  41: 

While  in  some  circumstances  excessive  cost  may  justify  a  refusal  to  accommodate 
those  with  disabilities,  one  must  be  wary  of  putting  too  low  a  value  on 
accommodating  the  disabled.  It  is  all  too  easy  to  cite  increased  cost  as  a  reason 
for  refusing  to  accord  the  disabled  equal  treatment. 

The  Court  has  also  ruled  that  defences  or  exemptions  in  human  rights  legislation  should 
be  interpreted  narrowly.  See  Ontario  (Human  Rights  Commission)  v.  Etobicoke  (Borough), 
[1982]  1  S.C.R.  202  (S.C.C.).  An  "improvident  use  of  money"  defence  goes  against  this  method 
of  interpreting  a  "quasi-constitutional"  statute. 

Removal  of  Section  16(1  )(a)  Defence:  Post  1988  Accommodation  Requirements 

As  the  Board  noted  earlier,  the  Code  received  a  significant  amendment  in  1986  which 
came  into  force  on  April  18,  1988:  the  repeal  of  the  "lack  of  access  or  amenities"  defence  in 
section  16(l)(a).  This  arguably  provided  Famous  Players  with  a  strong  defence  to  its  lack  of 
accessible  theatres  prior  to  its  repeal. 

However,  effective  April  18,  1988,  the  law  in  Ontario  became  that  if  a  person  was 
"incapable"  of  "performing  or  fulfilling  the  essential  duties...  attending  the  exercise  of  the  right 
because  of  handicap"  and  only  for  that  reason,  then  a  respondent  could  rely  on  this  defence  to 
escape  liability.  However,  section  1 6(1  )(b)  provided  that  the  Board  could  only  determine  if  a 
person  was  "incapable"  only  after  seeing  if  s/he  could  have  been  accommodated  to  the  point  of 
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undue  hardship.  Thus,  effective  April  18,  1988,  the  bar  or  threshold  rose  for  respondents  in  this 
province. 

Famous  Players,  like  any  other  service  provider,  was  bound  by  this  legal  responsibility 
effective  April  18,  1988  at  the  earliest,  or  at  the  latest,  at  the  time  the  accommodation  request 
was  made  to  it  by  Ms  Turnbull  in  1993.  Indeed,  it  was  put  on  notice  of  the  change  when  the 
statute  containing  the  amendment  was  given  Royal  Assent  on  December  18,  1986.  As  well,  Mr. 
Wadley  put  the  company  on  notice  in  May,  1990  and  sought  that  it  make  its  facilities  accessible. 
Famous  Players  had  a  responsibility  to  determine  whether  it  was  meeting  its  legal  obligations  to 
accommodate  its  wheelchair-using  patrons  to  the  point  of  undue  hardship.  There  was  no 
evidence  regarding  efforts  made  soon  after  proclamation  of  this  amendment.  The  Board  did 
hear  evidence  from  witnesses  Harris,  Smith  and  Sahl  regarding  Famous  Players'  huge  1990s 
expansion  (SI  billion  worth  according  to  Mr.  Sahl)  into  new  SilverCity  type  state  of  the  art 
multiplexes  that  were  fully  accessible.  The  Board  also  heard  evidence  about  its  expenditures  to 
renovate  the  Cumberland  and  Hollywood  theatres. 

The  Board  finds  that  Famous  Players'  compliance  with  the  legal  requirements  of  section 
16  (renumbered  section  17  effective  1990),  post  April  18,  1988,  fell  below  the  threshold  of 
accommodation  to  the  point  of  undue  hardship.  While  Famous  Players  has  moved  towards 
compliance,  it  has  not  done  so  quickly  enough.  It  did  not  act  with  due  diligence  and  dispatch.  In 
addition  to  the  issue  of  a  new  legal  obligation  in  1988,  Famous  Players  was  put  on  notice  by  Mr. 
Wadley  in  1 990  that  lack  of  accessible  facilities  would  become  an  issue.  Yet  over  three  years 
elapsed  between  Mr.  Wadley's  incident  and  Ms  Turnbull's,  at  the  same  theatre  too  (the 
Cumberland)  and  Famous  Players  had  not  addressed  the  inaccessibility  issue.  It  was  only  after 
Ms  Turnbull's  incident  and  the  media  attention  thereto  that  Famous  Players  undertook  an 
accessibility  review  (Carsten's  memoranda  to  Sahl,  Exhibits  55-58).  And  still  it  only  carried  out 
renovations  to  the  Cumberland  and  Hollywood,  leaving  out  the  Uptown,  Backstage,  Plaza  and 
Eglinton  (the  Eglinton  was  not  even  covered  in  Carsten's  memoranda). 

Regarding  the  Uptown/Backstage,  the  Board  appreciates  that  Famous  Players  had  a  plan 
to  build  a  new  University  theatre  in  the  Bloor  and  Bay  area  and  would  have  probably  closed 


67 


down  the  Uptown,  Backstage  and  Plaza.  That  deal  fell  apart  in  1999.  Even  had  the  deal  gone 
through  and  the  new  University  SilverCity  opened  in  2000  and  the  Uptown,  Backstage  and  Plaza 
closed,  that  still  would  have  meant  that  accommodation  did  not  occur  regarding  the  Uptown, 
Backstage  and  Plaza  from  1988-2000:  twelve  years. 

Ms  Cluffand  the  Renovations 

The  Board  finds  Ms  Cluff  s  viva  voce  evidence  and  her  reports  (Exhibits  70  and  71)  to  be 
very  credible.  The  Board  accepts  her  reports  as  the  basis  for  making  the  three  theatres  (the 
fourth  one,  the  Plaza,  is  no  longer  in  operation)  in  those  reports  wheelchair-accessible,  subject  to 
her  exception  of  the  upper  level  auditorium  of  the  Backstage  and  the  upper  level  of  the  Eglinton 
theatre.  The  Board  accepts  her  evidence  that  those  two  exceptions  are  valid  as  they  cannot  be 
made  accessible  to  persons  in  wheelchairs  due  to  "physical"  and  spatial  limitations.  The  Board 
also  accepts  her  evidence  that  she  is  not  an  expert  in  costing  the  renovations  and  that  her 
estimates  were  "preliminary'1.  The  Board  also  accepts  her  evidence  that  modifications  will  have 
to  be  made  as  the  renovations  are  undertaken.  The  Board  accepts  that  the  final  cost  of 
implementing  her  recommendations  found  in  the  reports  may  be  somewhat  higher  or  lower  than 
her  estimates.  But  as  the  Respondent  is  not  arguing  "cost"  as  a  defence  in  terms  of  inability  to 
pay,  even  a  significant  increase  in  cost  would  not  release  Famous  Players  from  its  legal 
responsibility. 

As  the  Respondent  has  failed  to  prove  that  the  lack  of  wheelchair-accessible  theatres 
were  justified  by  its  accommodation  to  the  point  of  undue  hardship,  the  Board  finds  that  it 
violated  the  rights  of  each  of  the  Complainants  to  be  equally  treated  in  the  provision  of  services, 
namely,  wheelchair-accessible  facilities. 
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DID  FAMOUS  PLAYERS  VIOLATE  THE  RIGHTS  OF  THE  COMPLAINANTS  BY 
INSTITUTING  THE  BAN  OR  NON-ADMITTANCE  POLICY? 


Prima  Facie  Case 

Much  of  the  case  revolved  around  the  imposition  of  the  ban.  Several  references  were 
made  by  Complainants  to  the  American  civil  rights  movement,  segregation  and  the  Rosa  Parks 
1955-56  Montgomery,  Alabama  bus  boycott.  The  ban  understandably  triggered  an  emotional 
and  visceral  reaction  from  the  Complainants  and  the  Commission.  While  a  ban  of  a  group  of 
people  due  to  immutable  characteristics  is  shameful,  it  is  also  unfair  to  characterize  Famous 
Players'  management  and  personnel  as  akin  to  promoters  of  exclusion  and  segregation  of  persons 
with  disabilities.  As  will  be  commented  on  later,  the  witnesses  for  Famous  Players  came  across 
as  decent  people  trying  to  deal  with  a  difficult  situation:  what  to  do  with  a  "potential"  safety 
problem  when  persons  in  wheelchairs  came  to  its  inaccessible  theatres.  While  the  Board  accepts 
that  Famous  Players  felt  it  would  have  been  an  "improvident  use"  of  money  to  renovate  the 
Uptown,  Backstage,  Plaza  and  Eglinton  theatres,  it  does  not  believe  that  any  factor  or  motivation 
for  the  lack  of  inaccessible  theatres  was  for  reasons  of  bad  intentions  or  malevolence  to  persons 
with  disabilities.  Indeed,  Famous  Players  spent  considerable  money  on  renovating  the 
Cumberland  (over  $300,000.00)  and  the  Hollywood  ($50,000.00),  the  latter  of  which  was  closed 
a  year  later.  As  well,  its  ambitious  $1  billion  expansion  has  resulted  in  the  impressive  reality  that 
over  97%  of  its  current  theatres  are  wheelchair-accessible.  Notwithstanding  the  company's 
record  of  compliance,  and  despite  its  lack  of  bad  intentions  or  malevolence,  human  rights 
jurisprudence  has  established  that  it  is  not  necessarily  an  intention  to  discriminate  that  will  find 
one  liable,  but  also  the  effects  of  one's  actions  that  result  in  a  discriminatory  practice. 

The  Board  agrees  with  the  statement  of  Ing  Wong- Ward's  counsel  that  if  Famous  Players 
had  made  the  theatres  wheelchair-accessible,  there  would  have  been  no  need  for  it  to  have  set  up 
the  ban  or  non-admittance  policy  (except  for  restricting  use  of  the  second  level  auditorium  at  the 
Backstage  and  the  balcony  or  upper  level  of  the  Eglinton  which  Ms  Cluff  says  are  not  feasible  to 
make  accessible).  The  Board  finds  that  the  creation  of  a  ban  or  non-admittance  policy  for  a 
group  of  people  based  on  their  immutable  characteristic  -  requiring  the  use  of  a  wheelchair  -  is 
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per  se,  a  prima  facie  violation  of  the  Code.  It  may  be  defensible  by  virtue  that  it  was  a 
reasonable  accommodation  of  a  person  in  a  wheelchair  to  the  point  of  undue  hardship.  That 
legal  burden  now  falls  to  Famous  Players.  This  will  be  discussed  below. 

The  Board  indicated  above  that  the  lack  of  wheelchair-accessible  facilities  at  the 
Uptown/Backstage  robbed  Ing  Wong- Ward  and  other  persons  using  wheelchairs  from  attending 
exclusive  showings  of  films  and  galas  there  in  an  accessible  forum.  In  essence,  they  had  no 
choice  but  to  go  to  an  inaccessible  venue  or  not  to  go  at  all.  However,  at  least  they  could  decide 
to  go,  albeit  in  less  than  perfect  circumstances.  What  is  more  damaging  about  the  ban  in  this 
respect,  is  that  it  denied  a  person  using  a  wheelchair  (like  Ing  Wong- Ward)  from  even  choosing 
to  attend  in  an  inaccessible  environment.  This  highlights  the  discriminatory  aspect  of  the  ban. 

Accommodation  Defence 

Submissions 

Famous  Players  argues  that  the  imposition  of  the  ban  in  the  fall  of  1995  was  a  reasonable 
and  necessary  action  for  valid  safety  concerns.  The  concerns  involved  potential  harm  to  persons 
using  wheelchairs,  their  companions/attendants,  other  patrons  and  Famous  Players  personnel. 
The  dangers  involved:  the  entering  and  exiting  of  persons  in  wheelchairs  via  escalators  and 
stairs;  the  blocking  of  aisles  within  the  auditoria;  and  the  fire  risk  the  wheelchair  and  the  disabled 
individual  constituted  during  an  emergency  evacuation. 

The  Commission  and  Complainant  Wong- Ward,  through  their  respective  counsel,  reject 
this.  They  say  that  Famous  Players  has  failed  to  provide  objective  evidence  showing  that 
persons  using  wheelchairs  constitute  this  safety  risk  to  themselves  or  others  while  attending  at 
inaccessible  theatres.  They  argue  that  the  company's  evidence  is  based  on  stereotypical 
assumptions  and  "anecdotal  evidence"  of  some  of  Famous  Players'  witnesses. 
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Analysis 


The  Board  accepts  the  evidence  of  Famous  Players'  witnesses  that  the  company  agonized 
over  implementing  this  policy.  The  policy  was  verbally  instituted  in  the  fall  of  1995  and  put  in 
written  form  in  November,  1996,  after  the  request  of  Ing  Wong-Ward's  counsel.  The  Board 
finds  that  Famous  Players  implemented  this  policy  for  what  it  believed  to  be  valid  safety  reasons. 
Its  intentions  were  honourable.  However,  the  Board  finds  that  this  outright  blanket  ban  was 
unjustified  as  the  theatres  in  question  could  have  been  made  wheelchair-accessible,  thus  making 
the  imposition  of  a  ban  unnecessary  and  moot.  Accordingly,  the  Respondent's  undue  hardship 
based  on  health  and  safety  argument  fails. 

Even  if  Famous  Players  had  adduced  cogent  objective  evidence  to  satisfy  the  Board  that 
it  had,  on  a  balance  of  probabilities,  valid  justification  to  impose  the  ban  on  account  of  safety 
reasons,  it  still  would  have  failed  to  meet  the  defence.  Once  Famous  Players  proved  that  the 
theatres  could  have  been  made  wheelchair-accessible  (e.g.,  Ms  Guff  s  reports  and  viva  voce 
evidence),  its  defence  could  not  succeed.  It  is  only  if  it  showed  that  making  the  theatres 
wheelchair-accessible  was  an  undue  hardship  and  that  for  valid  safety  reasons,  a  ban  had  to  be 
imposed,  that  its  duty  to  accommodate  defence  would  have  been  successful. 

DID  THE  "SIGN-IN"  POLICY  REGARDING  FREE  COMPANION  PASSES  VIOLATE 
THE  CODE? 

Prima  Facie  Case 

Submissions 

The  Commission  notes  that  it  is  not  challenging  the  actual  policy  itself  of  Famous  Players 
giving  a  complimentary  pass  to  the  accompanying  companion/attendant  of  a  patron  using  a 
wheelchair.  It  is  attacking  the  manner  in  which  it  is  administered,  namely  the  "sign-in"  policy. 
The  Commission  says  it  is  prima  facie  a  discriminatory  practice.  It  argues  that  Famous  Players 
has  presented  no  evidence  to  show  the  need  to  require  the  attendant  or  the  patron  in  a  wheelchair 
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to  give  his/her  name  and  telephone  number  to  a  Famous  Players  employee,  to  be  put  in  a  log 
book.  It  does  not  accept  the  argument  that  there  was  a  problem  of  abuse  or  that  this  was  a 
necessary  way  of  keeping  account  of  its  free  passes.  The  Commission  acknowledges  that 
Famous  Players  need  not  keep  the  free  admission  policy  for  companions/attendants. 

Famous  Players  responds  by  saying  the  policy  was  created  for  legitimate  audit  purposes. 
It  has  an  obligation  to  keep  track  of  free  passes  given  out  both  for  internal  audit  purposes  and  per 
distribution  agreements.  It  also  wants  to  ensure  that  its  employees  do  not  abuse  the  system.  It 
also  notes  that  a  patron  is  asked  for  a  name  and  telephone  number  but  if  s/he  refuses,  the  person 
is  still  admitted  with  the  complimentary  pass. 

Analysis 

The  Board  notes  that  the  term  "sign-in"  is  a  misnomer  as  there  was  no  evidence  that  the 
patron  using  a  wheelchair  or  his/her  companion/attendant  was  to  "sign"  a  log  book  but  that  the 
person  was  asked  his/her  name  and  telephone  number  by  the  Famous  Players'  employee  who 
wrote  it  down  in  a  log  book. 

The  Board  accepts  Mr.  Fragale's  evidence  that  he  was  asked  for  his  name  and  gave  a 
false  one.  The  Board  also  accepts  the  evidence  of  Mr.  Smith  that  the  policy  allows  for  staff  to 
ask  either  the  companion/attendant  or  the  patron  in  a  wheelchair  for  this  information. 

The  Board  accepts  the  evidence  that  upon  a  patron  using  a  wheelchair  arriving  with  a 
companion/attendant,  a  complimentary  pass  would  be  accorded  the  companion.  The  companion 
or  patron  in  a  wheelchair  would  be  asked,  not  forced  to  give  his/her  name  and  telephone  number. 
If  the  person  gave  false  information  (as  did  Mr.  Fragale)  or  refused,  the  pass  was  nevertheless 
issued  the  companion. 

The  Board  accepts  the  evidence  that  Famous  Players  is  required  by  way  of  its  contracts 
with  distributors  to  keep  a  track  of  free  passes  issued.  It  is  also  accepted  that  Famous  Players  has 
the  right  to  internally  audit  its  passes  for  accounting  purposes  and  to  reduce  fraud  or  improper 
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use  of  its  passes  by  its  employees  and  others.  The  Board  also  finds  that  other  holders  of  free 
passes,  such  as  annual  pass  holders,  were  required  to  "sign-in"  before  entering  the  theatre.  The 
Board  finds  that  the  companions  of  persons  in  wheelchairs  were  not  singled  out,  nor  were  the 
patrons  using  wheelchairs,  by  this  policy.  Persons  receiving  free  passes  are  entitled  to  refuse  to 
give  their  name  and  telephone  number  and  still  get  the  pass  or  refuse  by  paying  for  his/her 
admission.  Famous  Players  is  under  no  obligation  to  give  complimentary  passes  to  any  of  its 
patrons.  Instead  it  has  chosen  to  confer  a  benefit  on  those  who  receive  passes  -  be  it  annual 
passes  or  single  use  passes,  be  it  able-bodied  patrons  or  companions  of  persons  using 
wheelchairs.  For  the  foregoing  reasons,  the  Board  does  not  find  that  Famous  Players'  "sign-in" 
policy  for  complimentary  pass  holders  infringes  the  Code. 

REMEDY 

Having  found  that  the  Respondent  violated  the  Code  by  denying  equal  treatment  to  the 
Complainants  because  it  failed  to  provide  wheelchair-accessible  facilities  and  imposed  the  ban  or 
non-admittance  policy,  the  Board  turns  to  the  appropriate  remedy.  As  the  proceedings  herein 
involved  five  separate  Complainants  in  a  combined  hearing,  the  Board  will  deal  with  Famous 
Players'  liability  and  remedy  vis-a-vis  each  Complainant. 

General  Comments  on  Remedy 

The  Board  has  a  wide  ranging  remedial  power  per  section  41(1)  of  the  Code.  That 
section  reads: 

(1)  Where  the  board  of  inquiry,  after  a  hearing,  finds  that  a  right  of  the  complainant 
under  Part  I  has  been  infringed  and  that  the  infringement  is  a  contravention  of  section 
9  by  a  party  to  a  proceeding,  the  board  may,  by  order, 

(a)  direct  the  part  to  do  anything  that,  in  the  opinion  of  the  board,  the  party  ought  to 
do  to  achieve  compliance  with  this  Act,  both  in  respect  of  the  complaint  and  in 
respect  of  future  practices;  and 

(b)  direct  the  party  to  make  restitution,  including  monetary  compensation,  for  loss 
arising  out  of  the  infringement,  and,  where  the  infringement  has  been  engaged  in 
wilfulling  or  recklessly,  monetary  compensation  may  include  an  award,  not  exceeding 
$10,000,  for  mental  anguish. 
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Section  41(l)(a)  allows  the  Board  to  make  such  wide  ranging  orders  to  achieve 
compliance  with  the  Code  as  renovations,  training,  policies  and  procedures,  etc.  Section 
41(1  )(b)  empowers  the  Board  to  give  restitutive  remedies  such  as  reinstatement  and 
compensatory  damages,  including  those  for  loss  arising  out  of  the  infringement  (often  called 
"general  damages"),  for  "mental  anguish",  and  for  specific  losses  incurred  as  a  result  of  the 
breach  ("special  damages"). 

The  Board  notes  that  the  terms  "duty  to  accommodate"  and  "undue  hardship"  are 
nowhere  to  be  found  in  section  41.  Significantly,  the  term  "undue  hardship"  was  removed  in  the 
1986  amendments  (in  force  on  April  18,  1988)  from  the  remedial  section  (40(2)  and  (3))  and 
moved  to  the  liability  section,  dealing  with  defences  (1 6(1  a)  and  (lb);  renumbered  17(2)  and  (3) 
in  1990).  The  Legislature  could  have  prescribed  a  "short  of  undue  hardship"  test  in  the  remedial 
section  if  it  so  wished.  It  did  not  do  so.  Accordingly,  effective  April  1 8,  1988,  the  test  of  duty  to 
accommodate  to  the  point  of  undue  hardship  was  only  prescribed  as  a  defence  in  the  liability 
portion  of  a  hearing.  In  the  remedial  stage,  the  Board  may  (it  is  discretionary),  after  finding  a 
complainant's  right  has  been  infringed,  order  specific  measures  and  damages  per  section  41(1). 
The  test  in  the  remedial  stage  of  the  hearing  is  that  of  reasonableness.  This  is  consistent  with  the 
Board's  overarching  power  to  order  restitution,  an  equitable  remedy.  As  found  in  Black's  Law 
Dictionary,  6th  ed.,  "The  term  "equity"  denotes  the  spirit  and  habit  of  fairness,  justness,  and  right 
dealing. . ." 

"General"  Damages 

The  erstwhile  debate  about  whether  the  section  set  a  "cap"  for  damages  for  loss  arising 

out  of  the  infringement  has  been  answered  recently  by  the  brief  comment  of  the  Divisional  Court 

in  Ontario  (Human  Rights  Commission)  v.  Shelter  Corp.,  [2001]  O.J.  No.  297,  at  para.  43: 

In  my  view,  a  Board  of  Inquiry  is  entitled  to  award  non-pecuniary  intangible 
damages  arising  out  of  the  infringement  of  the  Code.  It  is  an  award  to 
compensate  for  the  intrinsic  value  of  the  infringement  of  the  complainants'  rights 
under  the  Code;  it  is  compensation  for  the  loss  of  the  right  to  be  free  from 
discrimination  and  the  experience  of  victimization.  There  is  no  ceiling  on  the 
amount  of  general  damages. 
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Damages  for  Mental  Anguish 

The  only  statutory  limitation  for  damages  is  for  mental  anguish:  $10,000  arising  out  of 
the  "wilful"  or  "reckless"  engagement  of  the  infringement  by  a  respondent.  While  the  Supreme 
Court  of  Canada  has  articulated,  in  Robichaud  v.  Her  Majesty  the  Queen,  [1987]  2  S.C.R.  84  at 
92,  that  human  rights  legislation  in  Canada  is  remedial  by  nature,  not  punitive,  the  wording  of 
the  mental  anguish  clause  suggests  that,  while  not  punitive  damages,  they  are  by  nature, 
aggravated  damages.  That  is  so  due  to  the  specific  wording  of  the  clause:  damages  do  not  issue 
unless  "mental  anguish"  has  been  suffered  by  a  complainant  not  per  se  but  due  to  the 
infringement  being  "engaged  in  wilfully  or  recklessly".  The  Board  considers  them  to  be 
properly  compensatory  damages,  containing  no  punitive  element. 

The  Board  recently  dealt  with  the  question  of  what  constitutes  "mental  anguish"  in  Fuller 

v.  Daoud,  [2001]  O.H.R.B.I.D.  No.  19,  at  para.  66: 

Mental  Anguish  suggests  a  relatively  high  degree  of  mental  pain  and  distress.  It 
is  more  than  mere  disappointment,  angry  feelings,  worries,  resentment  or 
embarrassment.  Yet,  it  necessarily  includes  all  of  the  foregoing.  It  does, 
however,  include  mental  sensation  of  pain  resulting  from  painful  emotions  such  as 
grief,  severe  disappointment],  indignation,  wounded  pride,  shame,  despair  or 
public  humiliation:  (see  Black's  Law  Dictionary,  6th  ed.).  Mental  anguish  is  a 
subjective  suffering  that  does  not  require  medical  proof. 

The  Divisional  Court  had  this  comment  to  make  regarding  the  then  ad  hoc  Board's 
treatment  of  "wilfully",  in  York  Condominium  Corporation  No.  216  v.  Dudnik  (1991),  3  O.R. 
(3d)  360  at  376: 

To  the  extent  that  the  Board  appears  to  treat  "wilfully"  and  "intentionally"  as 
being  synonymous,  I  cannot  agree.  In  my  opinion,  while  the  act  upon  which  it  is 
founded  must  be  intentional,  the  infringement  must  be  the  purpose  of  that  act  in 
order  to  be  wilful  within  the  meaning  of  s.  40(1  )(b)  [now  41  (l)(b)].  I  do  not  think 
that  the  circumstances  of  this  case  permit  that  conclusion. 

Though  the  courts  in  Ontario  have  not  defined  "recklessly"  as  it  relates  to  section 
41(l)(b),  the  Board  has  done  so.  In  Cameron  v.  Nel-Gor  Castle  Nursing  Home  (1984),  5 
C.H.R.R.  D/2170,  Professor  Cumming  (as  he  then  was),  wrote  at  D/2198: 
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It  seems  to  me  that  "recklessly"  as  used  in  paragraph  40(1  )(b)  [now  41(1  )(b)],  and 
preceded  by  the  phrase  "where  the  infringement  has  been  engaged  in..."  means 
more  than  mere  or  ordinary  negligence.  For  the  "infringement  to  be  engaged  in 
recklessly"  means  the  contravenor's  conduct  must  be  such  as  to  evince  disregard 
of  or  indifference  to  consequences,  that  is,  the  conduct  is  done  with  rashness  or 
heedlessness;  it  is  done  wantonly.  The  state  of  mind  of  the  contravenor  pays  no 
regard  to  the  probably  or  possibly  injurious  consequences  accompanying  her 
conduct,  and  the  contravenor  persists  in  spite  of  such  knowledge. 


Did  Famous  Players  Wilfully  or  Recklessly  Engage  in  the  Infringement? 

The  Board  is  satisfied,  based  upon  jurisprudence  of  the  Courts  and  the  Board  and  the 
language  of  the  relevant  statutory  paragraph,  all  noted  above,  that  Famous  Players  did  not 
"willfully  or  recklessly"  engage  in  the  infringement,  as  it  relates  to  its  failure  to  provide 
accessible  theatres  and  imposition  of  the  ban  or  non-admittance  policy.  The  Board  will  address 
in  the  damages  sections  for  each  of  the  Complainants  below  whether  it  believes  Famous  Players, 
by  virtue  of  its  management's  and  staffs  interaction  with  the  individual  Complainants,  "willfully 
or  recklessly"  engaged  in  the  infringement. 

The  Board  is  of  the  view  that  Famous  Players'  infringement  of  the  rights  of  the 
Complainants  by  failing  to  provide  accessible  theatres  and  imposing  the  ban  does  not  meet  the 
test  of  wilfulness  as  enunciated  in  Dudnik.  It  also  falls  below  the  threshold  for  recklessness  as 
stated  in  Cameron: 

"recklessly"... means  more  than  mere  or  ordinary  negligence.  For  the 
"infringement  to  be  engaged  in  recklessly"  means  the  contravenor's  conduct  must 
be  such  as  to  evince  disregard  of  or  indifference  to  consequences,  that  is,  the 
conduct  is  done  with  rashness  or  heedlessness;  it  is  done  wantonly. 

Therefore,  the  Board  does  not  address  whether  each  of  the  Complainants  suffered  "mental 
anguish"  regarding  the  lack  of  accessibility  because  it  finds,  as  stated  above,  that  the 
infringement  has  not  been  engaged  in  "willfully  or  recklessly". 

The  Board  credits  Famous  Players  with  a  plan  to  achieve  compliance  with  the  Code:  it 
embarked  on  an  impressive  capital  project  campaign  to  the  point  where  today  97%  of  its  theatres 
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are  wheelchair-accessible.  The  Board  does  not  find  on  the  evidence  that  Famous  Players  spent 
SI  billion  building  new  SilverCity  type  theatres  merely  for  the  purpose  of  accommodating 
persons  using  wheelchairs.  However,  the  Board  finds  that  one  of  the  effects  of  its  expansion  has 
been  that  now  97%  of  its  theatres  are  wheelchair-accessible  -  well  above  the  30%  acceptable 
level  that  Ms  Turnbull  stated  in  her  1996  Toronto  Star  article  (Exhibit  21),  and  still  holds  to,  as 
she  states  in  her  evidence  before  the  Board. 

The  Board  also  accepts  the  evidence  that  it  plans  to  one  day  achieve  100%  wheelchair 
accessibility  through  the  closing  of  the  remaining  theatres  and  the  building  of  additional  state  of 
the  art  accessible  ones.  However,  the  Board  notes  that  the  Respondent's  witnesses,  including 
senior  management,  were  unclear  when  a  new  theatre  would  replace  the  Uptown/Backstage, 
which  Famous  Players  owns.  The  Board  notes  that  Famous  Players  signed  an  agreement  to  lease 
for  the  new  University  Theatre  in  March,  1998  and  that  the  landlord  terminated  the  agreement  in 
May,  1999.  The  evidence  regarding  the  future  of  the  Eglinton  Theatre  leads  the  Board  to  believe 
that  Famous  Players  may  not  renew  its  lease  there  when  it  expires  in  2003. 

Damages  for  Each  of  the  Complainants 

Barbara  Turnbull 

Ms  Turnbull' s  Complaint  involving  an  incident  in  1993  precedes  the  imposition  of  the 
ban  or  non-admittance  policy  by  Famous  Players:  therefore,  she  was  not  banned  from  attending 
the  Cumberland  directly.  But  the  fact  that  it  was  reasonably  believed  by  her,  based  upon 
advertising  in  the  newspaper  movie  listings,  to  be  wheelchair-accessible  and  then  confronted 
upon  arrival  that  it  was  not,  was  a  de  facto  ban.  She  chose  not  to  attend  as  it  was  wheelchair 
inaccessible. 

An  accommodation  was  attempted  by  Famous  Players  in  its  offers  to  show  "M. 
Butterfly",  the  film  she  wished  to  see  at  the  Cumberland,  at  a  wheelchair-accessible  venue.  This 
was  not  acceptable  to  Ms  Turnbull.  The  Respondent's  president  also  met  twice  with  her 
regarding  making  other  theatres  accessible  in  Toronto  -  the  result  being  the  renovations  at  the 
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Cumberland  and  Hollywood.  While  falling  short  of  its  obligations  with  the  change  of  the  law  in 
1988  to  provide  wheelchair-accessible  facilities,  the  Board  believes  the  above  attempts  at 
accommodating  Ms  Turnbull's  requests,  while  not  sufficient,  were  not  reckless  or  wilful. 

The  Board  believes  that  the  employee's  question  of  "could  you  get  out  of  this  thing 
[wheelchair]1'  was  perceived  as  hurtful  and  insensitive  by  the  Complainant.  The  Board 
acknowledges  that  the  employee  may  not  have  intended  it  to  be  such.  The  only  person  involved 
in  this  interaction  to  give  evidence  was  Ms  Turnbull.  However,  based  on  her  account  of  the 
interaction,  while  the  employee  may  have  been  insensitive  or  negligent,  and  while  the  Board 
finds  that  she  suffered  "mental  anguish",  the  conduct  of  the  employee  was  not  done  in  a 
malicious,  wanton,  heedless,  reckless  or  wilful  manner.  Accordingly,  no  damages  for  mental 
anguish  shall  be  awarded. 

The  Board  awards  Ms  Turnbull  $8,000.00  as  damages  for  loss  arising  out  of  the 
infringement  of  her  rights. 

Marilyn  Chapman 

Ms  Chapman  attended  at  the  old  Yorkdale  Theatre,  now  closed,  on  August  25,  1994.  Her 
date  of  attendance  also  predates  the  ban  or  non-admittance  policy.  She  was  advised  that  the 
auditorium  she  would  be  attending  was  wheelchair  inaccessible.  She  was  not  denied  access. 
She  would  not  have  gone  forward  but  for  her  young  grandson  starting  to  cry  and  not  wanting  to 
ruin  their  first  movie  outing  together. 

The  Board  believes  she  had  a  right  to  an  accessible  facility  at  that  time  and  shall  be 
granted  damages  for  that  loss.  However,  the  Board  notes  that  she  voluntarily  agreed  to  enter  the 
inaccessible  theatre.  Further,  contrary  to  submissions  of  the  Commission  and  evidence  from 
some  of  the  Complainants,  Famous  Players  had  no  obligation  to  force  its  employees  to  carry  a 
heavy  wheelchair  or  individual  up  or  down  stairs  or  escalators.  Famous  Players  has  a  common 
law  and  statutory  obligation  to  provide  a  safe  environment  for  its  employees.  Ms  Chapman  gave 
evidence  about  the  difficulty  the  two  individuals  were  having  taking  her  heavy  electric 
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wheelchair  up  the  stairs  after  the  showing.  Famous  Players  staff  were  not  obligated  to  do  this 
and  risk  injuries  to  themselves.   Famous  Players'  staff  were  not  wilful  or  reckless  in  this  regard. 

The  Board  awards  Ms  Chapman  $8,000.00  as  damages  for  loss  arising  out  of  the 
infringement  of  her  rights. 

Domenic  Fragale 

Mr.  Fragale's  Complaint  involves  two  "run-ins"  with  Famous  Players  at  its  old  Yorkdale 
theatre  in  May,  1996.  His  Complaint  was  the  first  after  the  ban  was  in  effect.  Notwithstanding 
it,  he  was  allowed  to  enter  both  times.  However,  the  Board  accepts  his  evidence  that  both 
incidents  fell  well  below  the  movie  going  experience  Mr.  Fragale  was  expecting.  While  the 
Board  does  not  fault  the  employees  and  managers  for  explaining  and  attempting  to  enforce 
Famous  Players'  policies,  their  methods  were  less  than  desirable.  The  Board  finds  that  Mr. 
Fragale  suffered  loss  from  the  infringement  of  his  right  to  attend  a  wheelchair-accessible  facility, 
on  two  occasions,  and  his  damages  shall  reflect  this  fact. 

The  Board  does  not  consider  Famous  Players'  policy  of  requiring  every  patron  to  pay  for 
admission  a  violation  of  the  Code  and  the  Commission  does  not  assert  such  in  this  hearing. 
However,  Famous  Players'  managers  and  employees  dealt  with  Mr.  Fragale  with  a  lack  of 
sensitivity  vis-a-vis  their  verbal  altercations  with  him  that  crossed  over  the  line  to  "recklessness". 
The  Board  finds  that  Mr.  Fragale  did  suffer  mental  anguish  in  the  form  of  being  "humiliated"  by 
Famous  Players  staff.  Accordingly,  damages  for  mental  anguish  shall  be  awarded. 

The  Board  awards  Mr.  Fragale  $10,000.00  as  damages  for  loss  arising  out  of  the 
infringement  of  his  rights  and  $2,000.00  as  damages  for  "mental  anguish". 

Ing  Wong- Ward 

Ing  Wong-Ward's  incident  of  discrimination  took  place  on  September  22,  1996.  Like 
Mr.  Fragale,  notwithstanding  the  ban  was  in  place,  she  was  allowed  to  enter  and  watch  the 
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movie.  The  ban  was  effectively  imposed  on  her  after  the  movie  while  she  was  attempting  to 
have  the  escalator  reversed  so  she  could  exit.  Damages  shall  be  awarded  for  her  loss  of  not 
having  a  wheelchair-accessible  facility  to  attend  and  for  the  imposition  of  an  outright  ban 
delivered  to  her  after  the  showing.  The  ban  also  impacted  on  her  professional  life  as  she  was  not 
able  to  complete  an  assignment  for  CBC  at  the  Uptown. 

Regarding  the  media  attention  that  followed,  the  Board  finds  that  she  was  a  willing 
participant  in  the  conveying  of  the  story  by  way  of  the  media.  Further,  the  Board  finds  that 
Famous  Players  was  entitled  to  defend  itself  in  the  media  and  that  Mr.  Harris  acted  reasonably  in 
carrying  out  his  duties  as  spokesman.  While  some  may  not  agree  with  the  reasons  given,  they 
were  not  wilful  or  reckless.  He  simply  expressed  the  company's  rationale  for  implementing  its 
ban. 

The  Board  also  wishes  to  comment  on  the  behaviour  of  Famous  Players'  managers  vis-a- 
vis  Ms  Wong- Ward.  The  Board  accepts  Ms  Wong- Ward's  evidence  and  that  of  Ms  Horner  that 
she  was  quite  angry  and  yelling  in  their  conversation  with  her,  Horner,  Tim  Ward  and  Ken  Quan. 
The  Board  finds  that  Horner  and  Quan  acted  appropriately  in  dealing  with  Ms  Wong-Ward. 
Although  the  Board  has  rejected  the  need  for  the  ban  or  non-admittance  policy,  the  managers' 
conduct  was  reasonable  in  conveying  the  policy  and  dealing  with  a  very  irate  patron. 

The  Board  awards  Ms  Wong- Ward  $10,000.00  as  damages  for  loss  arising  out  of  the 
infringement  of  her  rights. 

Steven  Macau  I  ay 

Steven  Macaulay's  incident  took  place  on  October  26,  1997.  He  bears  the  unkind 
distinction  of  being  the  only  Complainant  who  was  actually  refused  admittance  at  the  box  office 
due  to  the  enforcement  of  the  ban.  His  award  of  "general"  damages  shall  reflect  this  fact. 

The  Board  gives  damages  to  Mr.  Macaulay  for  his  right  to  attend  at  an  accessible  theatre 
and  for  the  loss  arising  out  of  the  imposition  and  enforcement  of  the  ban  against  him.  The  Board 
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accepts  his  evidence  of  the  effect  that  Famous  Players'  actions  had  on  him  that  night  and 
thereafter. 

The  Board  does  not  compensate  him  for  mental  anguish  regarding  the  conduct  of  the 
manager  that  night.  The  manager's  conduct  was  reasonable,  and  certainly  not  engaged  in 
"wilfully"  or  "recklessly". 

The  Board  awards  Mr.  Macaulay  $10,000.00  as  damages  for  loss  arising  out  of  the 
infringement  of  his  rights. 

Pre-Judgment  Interest 

The  Commission  and  the  Complainants  wish  that  interest  be  ordered  on  a  pre-judgment 
basis.  The  Board  finds  this  to  be  a  reasonable  and  appropriate  request.  The  Board  grants  pre- 
judgment interest  on  each  of  the  Complainants'  award  to  be  calculated  from  the  date  that  their 
respective  cause  of  action  or  incident  arose  at  the  rate  set  by  the  Courts  of  Justice  Act,  R.S.O. 
1990,  c.  C.43,  as  amended. 

Public  Apology 

Ing  Wong-Ward  asks  the  Board  to  order  a  public  apology  to  her.  Neither  the 
Commission  nor  the  other  Complainants  has  requested  this.  The  Board  has  been  asked  to  order 
apologies  in  many  cases  over  the  last  few  years  by  the  Commission  and/or  complainants.  The 
Board's  jurisprudence  shows  that  it  has  declined  to  make  such  orders  based  on  its  view  of  their 
ineffectiveness  or  inappropriateness  as  a  remedy.  See  Abouchar  v.  Metropolitan  Toronto  School 
Board,  [1999]  O.H.R.B.I.D.  No.  2  at  para.  48;  Moffatt  v.  Kinark  Child  and  Family  Services, 
[1999]  O.H.R.B.I.D.  No.  15,  at  para.  107;  Brillinger  v.  Brockie,  [2000]  O.H.R.B.I.D.  No.  3,  at 
para.  53;  Drummond  v.  Tempo  Paint  and  Varnish  Co.,  Division  of  Tower  Chemicals  Ltd.,  [1999] 
O.H.R.B.I.D.  No.  1,  at  para.  42;  Lavender  v.  944369  Ontario  Ltd.  (c.o.b.  Cochrane  Station  Inn 
Restaurant),  [1998]  O.H.R.B.I.D.  No.  15,  at  para.  40.    The  Board  chooses  to  follow  its 
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colleagues'  decisions  on  this  point  and  accordingly,  does  not  order  a  public  apology  from 
Famous  Players.  A  "forced"  apology  would  not  be  an  effective  remedy  in  the  circumstances. 

Renovations 

The  Board  has  found  that  Famous  Players  is  liable  for,  inter  alia,  not  providing  for  a 
wheelchair-accessible  facility  at  the  theatres  in  question.  It  has  not  proven  its  defence  of 
accommodation  to  the  point  of  undue  hardship.  The  Board  has  also  accepted  the  expert  evidence 
of  Ms  Cluff  that  renovations  are  feasible  to  make  the  remaining  ones  in  question  -  Uptown, 
Backstage  and  Eglinton  -  wheelchair-accessible. 

The  Board  thus  orders  Famous  Players  to  make  the  Uptown,  Backstage  and  Eglinton 
wheelchair-accessible.  But  on  what  basis  should  it  be  ordered?  In  Brock,  supra,  the  Board 
allowed  for  a  phased-in  period  of  up  to  three  years  and  to  a  maximum  of  $60,000.00  to  make  that 
theatre  in  question  wheelchair-accessible.  The  Board  noted  in  that  case  that  the  Commission 
provides  for  phased-in  or  staggered  renovations  in  its  1988  Guidelines  for  Assessing 
Accommodation  Requirements  for  Persons  with  Disabilities.  At  p.  22,  it  states,  "For  example,  a 
commuter  railroad  might  be  required  to  make  accessible  a  certain  number  of  stations  per  year." 
The  Board  also  notes  that  the  Commission's  new  Policy  and  Guidelines  on  Disability  and  the 
Duty  to  Accommodate  (released  on  March  22,  2001)  also  provides  for  phased-in  renovations  and 
uses  the  same  example  of  a  railroad  at  p.  39. 

As  indicated  above,  the  Board  believes  that  section  41(l)(a)  empowers  it  to  order 
phased-in  renovations  to  make  a  facility  accessible  based  on  a  reasonableness  test.  Accordingly, 
the  Board  requires  Famous  Players  to  do  the  renovations  necessary,  using  Pamela  Cluff  s  reports 
(Exhibits  70  and  71)  as  the  basis,  to  make  the  remaining  operating  theatres  wheelchair- 
accessible.  The  renovations  shall  be  completed  and  the  theatres  are  to  be  wheelchair-accessible 
on  the  following  schedule: 

(1)  the  Backstage  Theatre  -  within  one  year  of  the  date  of  this  Decision; 

(2)  the  Eglinton  Theatre  -  within  two  years  of  the  date  of  this  Decision;  and 

(3)  the  Uptown  Theatre  -  within  two  years  of  the  date  of  this  Decision. 
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While  the  Board  has  provided  for  a  phased-in  renovation  plan,  those  dates  are  maximums.  For 
example,  the  Board  does  not  expect  that  Famous  Players  would  wait  until  the  last  six  months  of 
the  two  year  period  to  begin  renovations  to  the  Uptown. 

The  Board  accepts  Ms  Cluff  s  evidence  that  it  is  not  feasible  or  possible  to  make  the 
second  level  auditorium  of  the  Backstage  accessible  or  the  upper  level  of  the  Eglinton. 
Accordingly,  Famous  Players  need  not  engage  in  those  alterations.  The  only  limitation  to  this 
renovation  remedy  would  be  if  Famous  Players  proved  to  the  Board  that  renovations  to  any  of 
the  above  theatres  were  structurally  impossible.  The  requirement  to  make  the  theatres 
wheelchair-accessible  applies  in  the  event  of  any  sale  of  the  Uptown  and  Backstage  to  a 
purchaser  in  which  Famous  Players  has  an  interest  or  any  lease  agreement  of  the  Eglinton 
Theatre  to  a  lessee  in  which  Famous  Players  has  an  interest. 

The  Board  gives  Famous  Players  three  months  from  the  date  of  this  Decision  to  produce 
an  implementation  plan  to  the  Board  and  the  parties  dealing  with  the  actual  timetable  and  content 
of  the  renovations  for  the  three  theatres.  Famous  Players  should  consult  with  the  other  parties 
when  finalizing  the  specific  plans  for  its  renovations  of  the  above  theatres.  To  make  this  process 
easier  to  manage  given  the  many  parties,  parties  may  designate  another  party,  like  the 
Commission,  to  represent  the  complainant(s)  in  the  consultation  process.  The  Board  is  also 
willing  to  provide  a  Mediator  to  assist  the  parties. 

The  Ban  or  Non-Admittance  Policy 

The  most  troubling  aspect  of  the  remedial  portion  to  the  Board  has  been  what  to  do  with 
the  ban  until  the  renovations  making  each  of  the  three  theatres  wheelchair-accessible  are 
completed.  The  Board  heard  evidence  from  the  Complainants  about  how  hurtful  and  damaging 
the  ban  is  to  them  and  people  with  disabilities  in  general.  The  Board  would  have  lifted  the  ban 
had  it  not  been  concerned  about  the  compelling  safety  issues  raised  by  Famous  Players'  expert, 
Pamela  Cluff,  who  is  an  architect,  disability  design  consultant  and  former  Ontario  Fire  Code 
Commission  Vice-Chair. 
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While  concerned  about  the  issue  of  whether  persons  using  wheelchairs  going  on  an 
escalator  with  a  companion/attendant's  assistance  or  being  carried  up  or  down  stairs  per  se  were 
safe,  the  Board  is  not  satisfied  that  it  constituted  a  safety  risk  sufficient  to  justify  an  extraordinary 
policy  like  an  outright  ban.  However,  the  Board  feels  differently  about  the  issue  of  safety  in  case 
of  a  fire  in  the  auditoria  or  theatre  proper. 

Ms  Cluff  s  evidence  pertaining  to  the  current  physical  set  up  of  the  three  theatres  in 
question  and  the  concerns  in  the  case  of  a  fire  and  in  the  context  of  the  Board's  View  of  the 
theatres,  make  the  Board  concerned  about  lifting  the  ban.  For  example,  in  the  Uptown,  there  is 
no  safe  area  of  "refuge"  that  is  heat  resistant  and  properly  ventilated  in  the  case  of  a  fire.  There 
would  be  no  means  of  exit  for  persons  in  wheelchairs  except  for  them  to  be  carried  out.  The 
Board  accepts  the  evidence  that  wheelchairs  blocking  aisles,  as  there  are  no  designated 
handicapped  spaces,  could  heighten  the  risk  to  safety  to  patrons  escaping  a  fire.  The  Board 
accepts  Ms  Cluff  s  evidence  and  also  takes  "judicial  notice"  that  in  emergencies,  people 
scramble  for  their  lives  and  do  not  act  in  an  orderly  manner. 

The  Board  is  satisfied  that,  given  the  current  state  of  the  theatres  in  question,  safety  to  the 
patrons,  including  those  using  wheelchairs,  and  the  employees,  is  a  genuine  and  real  concern. 
What  the  Board  is  unsure  of  is  whether  the  risk  is  of  such  an  unacceptable  level  and  nature  as  to 
justify  the  blanket  ban  in  the  interim  until  the  renovations  are  completed.  It  is  unsure  because  it 
has  not  been  presented  with  sufficient  evidence  by  the  parties  (e.g.,  from  the  Ontario  Fire 
Marshal's  Office)  on  which  to  make  a  finding  regarding  the  appropriateness  of  lifting  the  ban. 

To  put  it  succinctly,  the  Board's  emergency  safety  concerns  are  not  enough  to  rule  that  it 
would  maintain  the  ban  until  the  renovations  are  completed  but  sufficient  enough  that  it  would 
not  immediately  lift  it  for  safety  reasons  absent  further  evidence.  Accordingly,  as  part  of  its 
implementation  plan  to  be  filed  with  the  Board  and  the  parties  in  three  months,  the  Board  directs 
Famous  Players  to  consider,  through  its  expert(s),  the  issue  of  whether  it  is  safe  to  lift  the  ban 
during  the  renovation  period,  and  if  so,  under  what  conditions,  if  any  (e.g.,  partial  lift  of  the  ban, 
limiting  number  of  persons  using  wheelchairs  per  showing  in  each  auditorium).  This  issue  too 
should  form  part  of  the  consultation  process  with  the  parties.    If  there  is  no  agreement  on  the 
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implementation  issues  and  the  ban,  or  if  the  Board  is  not  agreeable  to  the  plan,  the  parties  will 
reconvene  before  the  Board. 

Upon  receiving  further  and  sufficiently  cogent  evidence  and  being  able  to  find,  on  a 
balance  of  probabilities,  that  the  safety  risk  is  reasonable  and  acceptable,  the  Board  will  lift  the 
ban,  with  or  without  conditions,  to  the  extent  that  it  is  reasonably  safe  to  do  so,  pending 
renovations. 

Training  of  Famous  Players'  Staff 

The  Board  notes  that  Famous  Players  presently  has  a  training  program  regarding  dealing 
with  persons  with  disabilities.  The  Board  has  found  that  some  staff  were  insensitive  in  their 
interactions  with  some  of  the  Complainants,  including  to  the  point  of  recklessness  regarding  Mr. 
Fragale.  Accordingly,  the  current  training  program  should  be  reviewed,  to  see  if  the  problem  is 
due  to  the  content  of  the  training  or  the  "follow  up"  or  application  of  the  training.  Famous 
Players  shall  include  recommendations  regarding  this  matter  in  its  implementation  plan,  after 
consulting  with  the  parties. 

Exclusive  Engagements  at  the  Uptown,  Backstage  and  Eglinton 

The  Board  heard  evidence  of  exclusive  film  showings,  galas  and  premieres  occurring  at 
the  Uptown  and  Backstage,  especially  during  the  Film  Festival  in  September  of  each  year.  The 
Board  has  considered  the  submissions  of  the  parties  about  how  to  handle  the  reality  of  these 
exclusive  engagements.  The  Board  is  of  the  view  that  any  film  being  shown  exclusively  at  those 
three  inaccessible  theatres  should  be  made  available  to  a  person  using  a  wheelchair,  upon  that 
person's  request  of  Famous  Players,  at  an  accessible  theatre  to  be  agreed  to  by  that  person  and 
Famous  Players.  This  requirement  should  also  be  a  term  of  any  future  contract  that  Famous 
Players  enters  into  regarding  the  rental  of  the  three  theatres.  Making  a  film  being  shown  at  any 
of  the  three  theatres  also  available,  upon  request,  at  a  wheelchair-accessible  venue  applies  to  the 
post-renovation  period  regarding  the  second  level  Backstage  auditorium. 
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Advertising  the  Decision 


The  Commission  requests  an  order  advertising  the  Board's  decision.  The  Board  does  not 
think  it  is  necessary  at  this  time.  The  Board  is  confident  that  the  media  will  do  that  sufficiently 
upon  the  public  release  of  this  Decision.  If  the  Board,  upon  hearing  further  evidence  and 
submissions,  lifts  the  ban,  it  will  consider  what  notice  Famous  Players  should  give  the  public. 

Costs 

Ing  Wong- Ward  has  requested  that  the  Board  award  her  costs.  The  matter  was  not  able 
to  be  fully  argued  at  the  end  of  the  hearing.  The  Board  indicated  at  the  hearing  that  Counsel  for 
Ing  Wong-Ward  could  make  his  arguments  for  costs  following  the  hearing  if  the  Board  found 
that  his  client's  rights  had  been  violated.  Having  done  so,  the  Board  will  proceed  with  this  issue 
by  way  of  written  submissions.  Ing  Wong- Ward  may  file  materials,  including  a  bill  of  costs, 
within  three  weeks  of  the  date  of  this  Decision  and  other  parties  may  respond  in  writing  two 
weeks'  thereafter.  The  Board  will  render  its  decision  in  writing  to  the  parties.  The  parties  are 
asked  to  address  whether  the  Code  empowers  the  Board  to  award  costs  in  this  situation,  and  if  so, 
what  is  the  appropriate  amount.  The  parties  are  also  asked  for  submissions  on  the  Board's 
decision  in  Curling  v.  Torimiro,  [2000]  O.H.R.B.I.D.  No.  16  and  the  Divisional  Court's  ruling  in 
Ontario  (Liquor  Control  Board)  v.  Ontario  (Ontario  Human  Rights  Commission),  [1988]  O.J. 
No.  167.,  vrd.  (1988),  27  O.A.C.  246,  but  not  as  to  the  issue  of  the  Board's  power  to  award  costs. 

The  Board  remains  seized  of  this  matter. 

The  Board  thanks  the  parties  for  their  patience  in  awaiting  the  decision  of  the  Board. 
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ORDER 

Upon  finding  that  the  Respondent,  Famous  Players,  violated  the  rights  of  the 
Complainants,  listed  below,  under  the  Code,  the  Board  orders  the  following: 

(1)  Famous  Players  shall  pay  $8,000.00  as  damages  for  loss  arising  out  of  the  infringement 
of  the  Complainants'  rights  to  each  of  Barbara  Turnbull  and  Marilyn  Chapman. 
Famous  Players  shall  pay  to  each  of  Ing  Wong- Ward  and  Steven  Macaulay  $10,000.00 
as  damages  for  loss  arising  out  of  the  infringement  of  their  rights.  Famous  Players  shall 
pay  to  Domenic  Fragale  $10,000.00  as  damages  for  loss  arising  out  of  the  infringement 
of  his  rights  and  $2,000.00  as  damages  for  mental  anguish  as  a  result  of  the 
Respondent's  reckless  conduct. 

(2)  The  Board  grants  pre-judgment  interest  on  each  of  the  Complainants'  awards  to  be 
calculated  from  the  date  that  their  respective  cause  of  action  or  incident  arose  at  the  rate 
set  by  the  Courts  of  Justice  Act,  R.S.O.  1990,  c.  C.43,  as  amended. 

(3)  Famous  Players  shall  make  the  theatres  listed  below  wheelchair-accessible  on  the 
following  phased-in  basis: 

(a)  the  Backstage  Theatre  -  within  one  year  of  the  date  of  this  Decision  and  Order; 

(b)  the  Eglinton  Theatre  -  within  two  years  of  the  date  of  this  Decision  and  Order; 
and 

(c)  the  Uptown  Theatre  -  within  two  years  of  the  date  of  this  Decision  and  Order. 

(4)  Paragraph  3  of  the  Order  applies  to  any  sale  of  the  Uptown  and  Backstage  to  a 
purchaser  in  which  Famous  Players  has  an  interest  or  any  lease  agreement  of  the 
Eglinton  Theatre  to  a  lessee  in  which  Famous  Players  has  an  interest. 

(5)  Famous  Players  shall  within  three  months  from  the  date  of  this  Decision  and  Order  file 
an  implementation  plan  with  the  Board  and  provide  a  copy  to  the  parties  dealing  with 
the  actual  timetable  and  content  of  the  renovations  for  the  three  theatres.  Famous 
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Players  shall  consult  with  the  other  parties  when  finalizing  the  specific  plans  for  its 
renovations  of  the  above  theatres.  As  part  of  its  implementation  plan  to  be  filed  with 
the  Board  in  three  months,  Famous  Players  shall  also  consider,  through  its  expert(s),  the 
issue  of  whether  it  is  safe  to  lift  the  ban  during  the  renovation  period,  and  if  so,  under 
what  conditions,  if  any.  If  there  is  no  agreement  on  the  implementation  issues  and  the 
ban,  or  if  the  Board  is  not  agreeable  to  the  plan,  the  parties  will  reconvene  before  the 
Board. 

(6)  Any  film  being  shown  exclusively  at  those  three  inaccessible  theatres  shall  be  made 
available  to  a  patron  using  a  wheelchair,  upon  that  person's  request  of  Famous  Players, 
at  an  accessible  theatre  to  be  agreed  to  by  that  person  and  Famous  Players.  This 
applies  to  the  post-renovation  period  regarding  the  second  level  Backstage  auditorium. 

(7)  Famous  Players  shall  review  its  training  program  for  employees  that  deal  with  issues 
about  providing  sendee  to  persons  with  disabilities.  Its  recommendations  regarding 
same,  after  consultation  with  the  parties,  shall  form  part  of  its  implementation  plan. 

(8)  Ing  Wong- Ward  may  file  materials,  including  a  bill  of  costs,  regarding  her  request  for 
costs  within  three  weeks  of  the  date  of  this  Decision  and  Order  and  other  parties  may 
respond  in  writing  two  weeks'  thereafter.  The  matter  shall  proceed  by  way  of  written 
hearing. 

(9)  The  Board  remains  seized  of  this  matter. 


Dated  at  Toronto,  this  10  day  of  September,  2001 . 


Matthew  D.  Garfield 
Chair 
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